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AGREEMENT TO CONVEY. 


§ 195. Frme.— Courts of Equity will enforce a Contract partly 
performed.—Held, that where a part performance in respect 
to lands is proven, a court of equity will supply the lack of a 
written agreement, where one party would be enabled to com- 
mit a fraud upon the other. 

Young vs. Peasely, 2 Atk., 257; Caldwell vs, Carrington, 9 Pet., 86; 
Ryan vs. Fox, 34 N. Y., 307. 


Redfield vs. Holland Purchase Ins, Co. 
Rep’d Jour’l, p. 928, 





Digest of Decisions. 


CANCELLATION. 


§ 196. Frme— Unpaid Assessment.—The secretary of the 
company wrote to the policy-holder that “ the company cancel all 
policies on which the assessment is not paid in thirty days after 
the same is called for.” ‘‘ If you have paid the agent you are all 
right ; if not, the company will renew the policy when it is paid.” 
Held, that the secretary was the proper organ of communication 
between the company and the policy-holders, and that he had 
authority to inform them of the cancellation of their policies, 
and that his action was binding on the company, whether the 

-company expressly authorized it or not. He'd, that the forego- 
ing language used by the secretary amounted to a cancellation 
of the policy. 

Columbian Ins. Co. vs. Masonheimer. 

WRep’d Jour’l, p. 938. 


CONSTRUCTION. 


§ 197. Lire.—ZJnterpretation of Policies.—Held, that the an- 
swers of questions made by a party applying for insurance, in 
order to effect it, should not be construed strongly against the 
insurer, as it is the language of the applicant, and while the 
doubtful representations of a policy should be construed against 
the insurer, the opposite would seem to govern answers made by 
the applicant in order to effect the insurance. Held, that contracts 
with insurance companies are to be interpreted as other con- 
tracts, and that the courts should not lean against the compa- 
nies and in favor of the policy-holders, nor should the courts en- 
deavor to enforce the provisions of the policy as understood by 
the common people rather than according to the rules of law 
which govern other instruments. 

Holterhoff, adm’r, vs. Mutual Benefit Life Ins. Co. 

Rep’d Jour’l. p. 854. 


ENTIRE POLICY. 


§ 198. Fire.—Personal Property.— Held, that the policy being 
an “entire” one, the failure to substantiate the claim to the in- 
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surance on the realty was fatal to the claim for loss on the per- 
sonal property. 

May on Insurance, 3189, and cases cited. 

Hinman os. Hartford Fire Ins. Co. 

Rep’d Jour’l, p. 894. Wis. 3. C. 






§ 199. Fimr.—Held, that asa part of the insurance was on 
the building and part on the machinery, the contract was an en- 
tire one, because the consideration for the insurance was entire, 
and therefore the plaintiff is not entitled to recover on the ma- 
chinery, notwithstanding the policy is void as to the building. 
Assum vs. Associated Fire Ins, Co., 5 Ind. 165; Gottmann vs. Penn Ins. 
Co., 56 Penn., 210 ; Triesmuth vs. Agawam Ins. Co., —Cush., 570; Brown 


vs. People’s Mut. Ins. Co., 11 Cush., 280; Lee vs. Howard Ins. Co., 3 
Gray, 583 ; 2 Parsons on Contracts, 31. 


Bowman vs. Franklin Fire Ins. Co. 
Rep’d Jour'l, p. 935. 


FALSE REPRESENTATIONS. 


§ 200. Lire.—False Representations and Estoppel.—Held, that 
where false and material representations are made by an appli- 
eant for insurance, as the basis for effecting it, and the agentes 
of the company, at the time or before the insurance is effected, 
knew or had knowledge of such facts as fairly to amount to no- 
tice of the falsity of such representations, that will estop the in- 
surer from setting up such misrepresentations as a defense, un- 
less they have been incorporated into the policy and made war- 
ranties. eld, that the statements made in the application for 
insurance, in reply to specific inquiries about his habits of sobri- 
ety, are material to the insurers to enable them to estimate the 
risk proposed, and the jury is to consider only whether they are 
true or false, and not whether they are material or immaterial. 
Held, that the clause, “I do not, nor will I practice any bad or 
vicious habit that tends to the shortening of life,” was a warran- 
ty, and unless it was literally true, and continued to be so, the 
plaintiff is not entitled to recover. Held, that by the terms of 
the policy the statements made by the intimate friend of the 
deceased are the basis of the contract between the parties, and 











884 Digest of Decisions. [Dee. 


if any one of them is untrue the plaintiff cannot recover. Held, 
that the questions, “Is the party sober and temperate?” and 
“Has he always been so?” answered by the applicant in the 
affirmative, are material representations, and if untrue the com- 
pany is not liable. This involves the question whether or not 
he had continued the use of intoxicating liquors sufficiently long 
to amount to a habit, and if such habit had progressed to sucn a 
degree that he was not temperate and sober. 

Wheelton vs. Hardisty, 8 E. & B., 232 ; Kingsley vs. New England Mut. 
Fire Ins. Co., 8 Cush., (Mass.,) 393 ; May on Ins., 160, 161, 194, and cases 
cited in note ; Miller vs. Mutual Benefit Ins. Co., 31 Iowa, 217; Mutual 
Benefit Life Ins. Co. vs. Miller, 39 Ind., 475; (2 Ins. Law Journal, 101.) 


Holterhoff, adm’r, vs. Mutual Benefit Life Ins. Co. 
—§ 197. 


INSURABLE INTEREST. 


§ 201. Firre—Parol Agreement to give a Life Estate constitutes 
an Insurable Interest.—The property had been conveyed by the 
plaintiff to J., and he had conveyed it to the wife of the plaintiff ; 
at the same time it was verbally agreed between the husband 
and the wife that the former should have a life estate in the pro- 
perty, and this was one of the conditions of the deed to her. 
The plaintiff occupied the farm and carried it on as his own. 
Held, that if the plaintiff had an equitable right to the possession 
of the property, under the agreement with his wife, at the time 
the insurance was effected, he had an insurable interest in the 
property. 

Kirby vs. Sisson, 1 Wend., 83 ; Tyler vs. Adtna Fire Ins, Co., 12 Wend., 
507 ; 2 Am. Leading Cases, 809, and cases cited. 

Redfield vs; Holland Purchase Ins. Co. 

—$ 196. 


§ 202. Fme—A Trustee has an Insurable Interest in the 
Property held by him as Trustee—The owner of property in her 
will named T. as her executor, to whom the property was devised 
in trust. The will provided that in case he should be unable to 
act as such, to name a successor, or in case he failed so to do, 
the probate judge for the county should appoint one as provided 
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by law. T. declined acting as trustee, and B. was appointed by 
the court in his stead. B. executed the trust, and insured the 
property as “ his dwelling-house.” All the facts as to the title 
were known to the company when the insurance was effected 
Held, that B. had an insurable interest in the property insured. 
Babson vs. Thomaston Mut, Fire Ins. Co. 
Rep’d Jour’l, p. 940. U. & C.C. Me. 


§ 203. Fire.—Statement of, in Complaint—Ownership.— Held, 
that an insurable interest need not be more specifically stated 
in the complaint than in the policy ; that where it is expressed in 
the policy, and the policy made a part of the complaint, the 
proof will sufficiently show the nature of the interest. 

Strong vs. Montreal Ins. Co., 10 Pick., 40; Fletcher vs. C. M. Ins. Co., 
18 Pick., 419 ; 13 Mass., 61 ; 6 Cush., 448. 

Held, that it is necessary that the complaint should allege the 
interest but not the ownership of the property at the time of the 
fire. aa 

Gilbert vs. The National Ins. Co., 12 Irish Law, 143 ; 2 Bennett’s Fire 
Ins. Cases, 690; 2 Phillips, Ins. Cases, sec. 2020; Granger vs. Howard 
Ins. Co., 5 Wend., 210; Rising vs. Barrett Marshal, 2 Wend., 682; De 
Forest vs. Fulton Fire Ins. Co., 1 Hall, N. Y., 84; Van Natta vs. Mut. Ins. 
Co., 2 Sand., N. Y., 490; Angell on Ins., 218, sec. 182; Phillips on Ins., sec. 
354 ; 2 Greenleaf ’s Ev., sec. 404. 

Johnson vs. Aurora Fire Ins. Co. 

Rep’d Jour'l, p. 907. 


INTEMPERANCE. 


§ 204. Lire.—The policy provided that in case the insured 
died by reason of intemperance from the use of intoxicating 
liquors, it should be void and of no effect. The application con- 
tained a clause in which the applicant stated that he did not nor 
would practice any vicious habit tending to shorten life, and that 
the answers made by himself, his physician and his friend, 
should be the basis of the contract between himself and the 
company, and if untrue the policy should be void. The attend- 
ing physician testified that the insured died from cold, derange- 
ment of the excretory organs, and over-stimulation, and that his 
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habits of stimulation were periodical. The defendant claims 
that the policy was void because the insured died from intemper- 
ance by the use of intoxicating liquors ; that the application con- 
tained a warranty that he would refrain from any habit tending 
to shorten life; but instead of observing his promise he died 
from the continued practice of intoxication. 


Habit of Drinking—Sprees.— Held, that a habit is a tendency 
or aptitude for the performance of certain actions acquired by 
custom, or frequent repetition of the same acts; and if the in- 
sured had an appetite for intoxicating drinks to such an extent 
that a single indulgence instigated him to a repetition of it, and 
led him into frequent sprees, which rendered him incapable of 
controlling his appetite while they continued, then, although 
there were intervals during which he remained entirely sober, 
there was such a repetition as amounted toa habit. Held, that 
the words, “ Are you sober and temperate, and have you always 
been so?” used in the application, refer to a habit of the appli- 
cant, and not to isolated instances several months apart, un- 


less they. were of such a character and so often as to ripen into 
a habit. 


What constitutes Death by Intemperance.—Held, that if previous- 
ly to his last sickness the deceased had been on a drunken de- 
bauch, but that after the direct influence of the liquor had 
passed away, so that he was merely sick from the effects of 
liquor, and then died by reason of a cold or some other disease, 
or by the accidental administration of some hurtful drug, then 
he did not die by reason of intemperance from the use of intox- 
icating liquors, unless liquor was the main, principal and con- 
trolling cause of his death, and the insurer is liable. But if he died 
from congestion of the brain, which was the immediate effect of 
the excessive use of intoxicating liquors, then the congestion of 
the brain was merely the mode, and the excessive use of intoxi- 
cating liquors was the cause of his death. If he had recovered 
from his debauch, and the direct effect of the liquors had passed 
away, but while sick from the excessive use of them he again re- 

sumed them and used them excessively, so that congestion of 
“the brain supervened, and death followed soon after, then he 
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died by the excessive use of intoxicating liquors, and the policy 
is void. 

May on Ins., 519 ; ibid., 333, 334; Miller vs. Mutual Benefit Life Ins, 
Co., 34 Iowa, 581 ; 3 Bigelow, Life and Accident Rep., 581. 

Holterhoff, adm'r, vs. Mutual Benefit Life Ins. Co. 


JUDGMENT LIENS. 


§ 205. Firre—Judgment Liens constitute an Incumbrance.— 
Held, that the condition of the policy that “ any incumbrance on 
the property hereby insured * * * must be assented to by the 
company, otherwise the policy shall be void,” includes judgment 
liens, and that such liens constitute an incumbrance. 

Jenkins vs, Hopkins, 8 Pick., 346; Smith vs. McCampbell, 1 Black, 
100 ; Hall vs. Dean, 13 Johnson, 105 ; Brown vs. Conn. Mut. Life Ins. Co., 


41 Penn., 187 ; Penn Ins. Co. vs. Gottmann, 48 Penn., 151 ; Gottmann vs. 
Penn Ins. Co., 56 Penn., 210. 


Bowman vs. Franklin Fire Ins. Co. 


MISREPRESENTATION AND CONCEALMENT. 


§ 206. Fire.—WMortgaged Premises—Tax Sales.—The insured 
in his application stated that the property was not mort- 
gaged, and that he was the sole and undisputed owner of it by 
contract. The evidence showed that the insured was a tenant 
by sufferance, that the property was mortgaged, had been sold 
for unpaid taxes, and that the insured was liable to be ousted 
at any time by the mortgagee. Held, that the parties to the 
contract of insurance will be held strictly to the terms agreed 
upon prior to the loss. 

May on Ins., 231. 

Held, that if the insured is required by the express terms and 
conditions of the policy to state the particulars of his title, he 
should do it fully and correctly, or the insurer will not be bound 
by it. 

Columbian Ins. Co. vs. Lawrence, 2 Peters, 25; Franklin Ins. Co. vs. 
Coates, 14 Md., 285 ; Sussex County Mut. Ins. Co. vs. Woodruff, 2 Dutch., 
N. Y., 541, 553; Autna Ins, Co. vs. Tyler, 12 Wend., 507, same case, 16 
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Wend., 885 ; Strong vs. Manuf. Ins. Co., 10 Pick., 40; Avery vs. Com- 
monwealth Ins. Co., 10 Pick., 535 ; Smith vs. Bowditch Ins. Co., 6 Cush., 
448; Fayward vs. N. E. Mut. Ins. Co., 10 Cush., 444; Bowen vs. Wil- 
liams, 28 Me., 252; Birmingham vs. Empire Ins. Co., 42 Barb., 457 ; Mar- 
shall vs. Columbian Ins. Co., 7 Foster, N. H., 157; Jenkins vs. Quincy 
Ins. Co., 7 Gray, 370 ; Kibbe vs. Hamilton Ins. Co., 11 Gray, 163 ; Fales 
vs. Conway Ins. Co., 7 Allen, 146 ; Reynolds vs. State Mutual Ins. Co., 2 
Grant’s Cases, Pa., 326 ; Phillips vs. Knox Ins, Co., 20 Ohio, 174. 

Held, that the title to the property being a material fact, the pol- 
icy would not have been binding, even had the insured been 
silent respecting his want of ownership. Semble, that when the 
property of the insured has been sold for taxes, it is the safer 
course for the insurer to state that fact in the’ application. 

Hinman vs. Hartford Fire Ins. Co. 


OPEN POLICY. 


§ 207. Fire.—Overvaluation.— Held, that in an open policy it 
is. immaterial that the property is overvalued at the time the 
policy is issued, for its value at the time of the loss is expressly 
made the criterion of damage. 

Phil. on Ins., sees. 1178, 1180 ; 5 Jolunson, N. Y., 368; Bouvier’s a 
Dict., 345 ; Cox vs, Aitna Ins. Co., 29 Ind., 586, ; 

Johnson, vs. Aurora Fire Ins, Co. 


PRACTICE. 


§ 208. Frre.—Statement of Items.— Held, that where the com- 
plaint contains a schedule of items of the property destroyed by 
fire, this is a sufficient statement that the rights of the plaintiff 
have been injured. 

Afidavit.— Held, that statements of the insured as to the 
amount or value of property destroyed are no bar to a claim un- 
less they are made under oath or are contained in the schedule 
of items. 

Indefiniteness.— Held, that a statement in the complaint that 
the plaintiff stood by and allowed the property to be destroyed 
is bad, on account of indefiniteness, and that it has no legal 
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meaning. Held, that averments by the defendant that the in- 
sured would not furnish copies of bills, etc., nor would answer 
any questions when requested so to do, are bad unless it is 
shown that a demand in writing was made for them. An aver- 
ment that the insured would not submit to an examination should 
show that the demand was made within sixty days, and how, 
when, and by whom it was made. Held, that a reply which pur- 
ports to be an answer to a whole paragraph, and only answers a 
part, is bad. Held, that the court could not pass upon state- 
ments not in the printed record. 


Johnson vs. Aurora Fire Ins. Co. 
—§ 203. 


§ 209. Fire.—Agreement to waive Proof of Judgment Record. 
—Held, that an agreement by counsel to dispense with the due 
and formal authentication of the records of several judgments 
ayainst the property insured, the plaintiff reserving to himself 
the right to object to the records on other grounds than the 
want of due authentication, was binding on the plaintiff. 

Bowman vs. Franklin Fire Ins. Co. 


RECEIPT. 


§ 210. Fime— Want of Consideration—There was $500 in- 
surance on the house, $600 on the barn, and $400 on the pro- 
duce therein. The $400 loss was not disputed, and was paid, 
the plaintiff signing a receipt in full satisfaction of the loss sus- 
tained on the policy. Held, that there was no technical release 
of the claim to insurance on the house and barn, and a want of 
consideration was a sufficient answer to the claim that it was 
covered by the terms of the receipt. 

Ryan vs. Ward, 48 N. Y., 204, and cases eited. 

Redfield vs. Holland Purchase Ins. Co. 


SUBSEQUENT INSURANCE WITHOUT NOTICE. 


§ 211. Fire.— Waiver—Estoppel—The policy contained the 
condition that if any subsequent insurance was placed in the 
property without the consent of the company, the policy should 
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be void. The renewal was dated December 2. On the 16th an 
additional policy was taken in another company, and on the 19th 
the building was destroyed by fire. Testimony was offered 
showing that the local agent had been informed of this additional 
insurance, and the day after the fire the local agent notified the 
defendant of the loss and the additional insurance. On the 7th 
of February the local agent was directed to notify the plaintiff 
that full plans and specifications of the house would be required, 
which were furnished. The defendant refused to pay the policy 
on the ground that the above condition had been violated. Held, 
that the breach of any of the conditions of a policy does not 
render it void, but voidable at the election of the insurer, and 
not otherwise. 


Miner vs. Pheenix Ins. Co. 27 Wis., 693; Viele vs. Germania Ins. Co., 
26 Iowa, 9 and cases cited. 


Waiver.— Held, that the notice to the plaintiff to furnish plans 

and specifications of the property was sufficient evidence of a 

- waiver of the condition requiring notice of additional insurance, 
and the defendant is thereby estopped from claiming that the 
policy was forfeited by want of such notice. 

Estoppel.— Held, that a party cannot occupy inconsistent posi- 
tions, and where he has an election to choose one, he will be 
confined to the one he first adopts, and be estopped from having 
recourse to the other ; and in this case the defendant could have 
declared the policy void because of the additional insurance, or 
treated the policy as valid and required the due proofs of loss ; 
but having chosen the former, it is estopped from insisting on 
the latter. 

Bigelow on Estoppel, 578. 

Webster vs. Phenix Ins. Co. 

Rep’d Jour’l, p. 931. ° 


SUBSCRIPTIONS TO CAPITAL STOCK. 


§ 212. Fire.— What constitutes a Subscription to Capital Stock 
— When binding upon Subscribers.—Power to repudiate Subscrip- 
tions.—The defendant signed a subscription paper by which he 
promised $10,000 to the stock of the plaintiff’s company. When 
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a demand for an installment of twenty-five per cent. was made, 
payment was refused. The defense was that the subscription 
paper was never a perfected one ; that until the sum of $200.- , 
000 should be raised the subscription paper should be null and 
void; and that the attempt not succeeding, the project was 
abandoned, with the canvass of the solicitors of subscriptions, 
and that the subscription paper was an uncompleted instrument. 
Held, that if the paper was a present agreement to pay money to 
the corporation, then it would be binding, notwithstanding any 
unexpressed condition ; but if it was to be returned as an un- 
completed contract with the subscribers till the whole amount 
was raised, and not be operative till then, then it was within‘ the 
power of the solicitor of subscriptions to abandon it. Held, that 
the jury should reject all testimony tending to show that the 
contract to pay money could be defeated by a parol condition 
not complied with. Held, that if the paper was put into the 
hands of the solicitors of subscriptions as an experiment, and 
was not the property of the plaintiffs, nor to be delivered to them 
till the whole sum was raised, then the solicitors were agents of 
both parties, and the defendant was not bound by it; but if they 
took it as agents of the plaintiffs merely, then the defendant is 
bound by it notwithstanding any parol agreement. If the paper 
was simply an escrow, or unperfected instrument, not to be de- 
livered to the company unless the whole amount was raised, 
but to be returned to the subscribers, then the defendant was 
not liable. If it was entrusted to the solicitors to be delivered 
' to the plaintiffs on condition that the amount was raised, and 
before that event it was with the consent of the solicitors rede- 
livered to the subscribers as an abandoned contract, then it was 
not binding. Held, that the burden of proof was with the de- 
fendant to show that the paper was delivered to the solicitors of 
subscriptions as a conditional one, dependent on the whole 
amount being subscribed. Held, that if the $200,000 had been 
raised for the purposes expressed, even according to the defend- 
ant’s theory, the paper became a perfected instrument and be- 
longed to the plaintiffs, and if it was not properly abandoned by 
the solicitors, it was still binding on the subscribers. Held, that 
if the amount was raised for the purpose of enlarging the com- 
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pany and doing business in New York, and the project was af- 
terward abandoned by the solicitors for the purpose of starting 
an independent company, then this abandonment was unjustifia- 
ble. Held, that in determining whether the amount was actually 
raised, the jury are to consider not only the subscriptions found 
in the paper, but the other bona fide subscriptions made in Phi- 
ladelphia and elsewhere, and these latter subscriptions are to be 
considered a part of the original amount. Held, that if the re- 
quired amount was not raised at the time of the abandonment 
of the enterprise, and the abandonment was done in good faith, 
then the defendant is not liable; but if the abandonment was 
done in bad faith, to form another company, then the defendant 
is liable, although the whole amount was subsequently raised 
within a reasonable time for the original purpose. 

Brewers’ Fire Ins. Co. of America vs. Clauson, 

Rep’d Jour'l, 919. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Columbia County. 


JAMES HINMAN, Respondent, 
vs. 


THE HARTFORD FIRE INS. CO., Appellant.* 


Courts will be more strict in holding the insured to stipulations relating to mat- 
ters and things prior to the loss and which determine the limits of the risk, 
than those which occur after the loss and which relate to the mode in which 
the claim to the loss is established. : 

The insured must state his title fully and correctly when required by the terms of 
the policy, and a failure so to do will render it null and void. The title to the 
property is a material fact of which the insurer should be informed. 

A warranty that the insured is the sole and undisputed owner of the property is 
bad, when the property is mortgaged, has been sold for unpaid taxes, and the 
mortgagee has a right to foreclose at any time. 

When the contract of insurance is entire, a loss on personal property covered by 


the policy cannot be recovered if misrepresentations have been made as to the 
reality. 


The action is on a policy issued by the defendant insurance com- 
pany to one Joseph L. Pickard, insuring him against loss or damage 
by fire to his hop-house and certain personal property -therein. The 


* Argued August 27th, 1874. Opinion filed September 22nd, 1874. 





894 Report of Decisions. [ Dec., 


insurance dated from August 22nd, 1871, and was for one month. On 
the 28th day of the same month the property was destroyed by fire. 
1 After the loss Pickard assigned his claim on account thereof to the 
plaintiff, who brought this action in the Circuit Court and recovered 
judgment for the value of the property destroyed. 

It was proved on the trial that Pickard made and signed an ap- 
plication in writing to the defendant for such insurance, in which are 
the following interrogatories and the answers of Pickard thereto : 

“Q. Is the property mortgaged? Ans. No. Q. Are you the sole 
and undisputed owner of the property to be insured? Ans. Yes. Q. 
Do you own the ground on which the building stands? If not, how 
is it held? Ans. By contract.” 

The policy of insurance issued by the defendant pursuant to such 
application contains the following provisions: ‘Special reference 
being had to the application of the assured, No. 948, which is his 
warranty, and a part hereof. * * * * If the assured, in a written 
or verbal application, makes any erroneous representations, or omits 
to make known any facts material to the risk, * * * or if the assured 
is not the sole and unconditional owner of the property insured, or, 
(if said property be a building or buildings,) of the land on which 
such building or buildings stand, by a sole, unconditional and entire 
ownership and title, and is not so expressed in the written portion of 
the policy, * * * * then and in every such case this policy shall be 
void. * * * * This policy is made and accepted upon the ‘above 
express conditions.” 

The only title to or interest in the land on which the hop-house 
stood, which Pickard had when he obtained the insurance, was by 
virtue of a contract or agreement between himself and one Gates, the 
owner, for the purchase thereof. That agreement bears date January 
Ist, 1866, and is to the effect that Pickard (party of the first part) 
agrees to pay Gates (party of the second part) the sum of $1,578.50 
in installments, the last of which became due January 1st, 1870, 
for about forty-five acres of land, and to pay all taxes thereon. Gates 
agreed to convey the land to Pickard in case such payments were 
made at the times specified in the agreement. Pickard covenanted 
therein to hold said premises, from the date of the agreement, “as 
tenant by sufferance of said party of the first part, subject to be re- 
moved as a tenant holding over, by process under the statutes in such 
case made and provided, whenever default shall be made in the pay- 
ment of any of the installments of purchase money above specified.’ 
It is also stipulated in the agreement that, “ if the party of the second 





1874.] Hinman vs. Hartford Fire Ins. Co. 895 


part shall fail to make any of the payments of purchase money above 
specified, in such case this agreement shall be utterly void, and all 
payments thereon forfeited, subject only to be revived and renewed 
by the act of the party of the first part, or the mutual agreement of 
both parties.” The hop-house mentioned in the policy was erected 
by Pickard on the land described in such agreement. Pickard only 
claims to have paid two hundred dollars to Gates on account of the 
land, and it appears that he was in default for nonpayment of the bal- 
ance of the purchase money and interest when the policy was issued. 
Further, he paid no taxes on the land after 1867, and the land was 
duly sold for the taxes of 1868, 1869 and 1870, and the certificate of 
such sales were outstanding at the date of the policy. 

It also appears by the evidence that the agent of the defendant 
who received the application of Pickard for insurance, knew that the 
latter held the land under a contract with Gates, but that he did not 
know the land was incumbered or that the taxes thereon had not all 
been paid. ° 

Motions for a nonsuit and for a new trial were made on behalf of 
the defendant and were denied by the court. 


J. W. Lusk, Attorney for Appellant. 


The court erred in receiving in evidence the testimony of the agent 
of the defendant, J. J. Brown, as to the insurance of the same property 
two years before this insurance was taken or applied for. The value 
of a hop-house, or a piece of land with a hop-yard and hop-house, 
two years previous to the application for this insurance, was no cri- 
terion whatever as to its valuation, condition or situation at the time 
of this insurance. The object of this testimony was to impress upon 
the minds of the jury that the agent of the defendant had personally 
examined this property—not only the hop-house, but the farm it was 
situated upon, its location, value to the farm and all about it, and 
took this amount of insurance upon it knowingly and not on the 
representations made by Pickard ; yet we all know that in the hop 
country a hop farm that in ’67, 68 or 69 was valued at say $5,000, 
in ’70 and ’71 would not be valued at above $1,000. 

IL. The court erred in allowing Pickard to testify as to the amount 
of the insurance taken by Brown, the agent of the company, two years 
before this insurance was applied for, for the same reasons as before 
stated in Point L 

III. The court certainly erred all through the trial, and until he 
came to instruct the jury as to the true rule of damages on the hop- 
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house, as the charge shows, and especially the instructions asked by 
defendant’s counsel, and given. The defendant contended that the 
true rule of damages was as by the terms of the policy provided: 
** In no case shall the claim be for a greater sum than the actual damages 
to or cash value of the property at the time of the fire,” a perfectly just, 
fair and reasonable condition, and one that the court conceded when 
instructing the jury. That the true rule of damages is the actual cash 
value of the property destroyed by fire, and not what it would cost to 
replace it, there can be no doubt ; it would seem as though no authori- 
ties were necessary to substantiate that position. Insurance is an in- 
demnity against fire for the actual loss. Brinley vs. Nat. Ins. Co., 11 
Met., 195 ; 2 Pars. Cont., 5th ed.,454. Actual loss is the basis of com- 
pensation on all contracts. Sedgwick on Damages, 5th ed., 252. 

And the parties to this contract of insurance in particular, in ad- 
dition to that well settled rule, and the rule that fire insurance is 
always to be treated as an indemnity, and nothing more, against fire, 
have made it one of the express conditions of their contract. Again, 
the evidence offered by the defendant now particularly referred to, 
was clearly admissible on the charges in the answer of fraud, that 
said “ Pickard in his application for such insurance,” stated wrong- 
fully and fraudulently that he had made a just, true and full exposi- 
tion of all the facts, etc, and that said “Pickard, by fraud and 
for the sole purpose of obtaining said insurance money,” “ fraud- 
ulently applied for and obtained said policy,” “ and in like fraudulent 
and wrongfu: manner caused the same to be burned and destroyed, 
etc.” One of the points made by the defendant on the trial was that 
Pickard wrongfully and fraudulently misrepresented the value of the 
hop-house when he stated that it was $1,500, and for that purpose 
and among other items of evidence proposed to show, and could have 
shown clearly to the jury that the whole farm before the fire was not 
worth above $800 to $1,000, buildings, land and all; and then, by the 
same witnesses, its condition, situation, want of repair and generally 
its utter worthlessness and other numerous circumstances that would 
be marks and evidences of fraud; and it would apply with still 
greater force to the third count in the answer, the charge that he 
burned up his hop-house purposely. 

The court below, at first, was not inclined to allow the defendens * 
to show the amount of incumbrance on the farm, or that it had been 
sold for three years in succession for taxes, but on reflection admitted 
it, and then the defendant’s counsel immediately asked the value of 
the farm, ete., and the plaintiff’s counsel objecting, evidence on that 
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point was ex¢luded. The contract showed an incumbrance of over 
$2,200, besides tax sales and tax liens ; yet why allow, as was proper, 
the defendant to show the incumbrances and not the yalue of the 
farm the incumbrances were on. If the farm was worth $10,000, 
$2,200 incumbrance would not amount to much. It is claimed by 
the defendant that if evidence is excluded that would have been 
material on any of the issues in this case, then it iserror. 2 Phillipps 
on Ins., sec. 2080, and cases cited. 

IV. The court erred in not granting the nonsuit asked. Our 
statutes provide that every action shall be brought in the name of 
the real party in interest. ([Taylor’s Statutes, vol. 2, p. 1418.] It is 
imperative, (Robbins vs. Diverrill, 20 Wis., 148,) and the answer ex- 
pressly puts this question in issue first and foremost. The defendant 
claims this point is well taken, and that Mr. Hinman, the plaintiff, 
should be treated as all champertors and mairtainers of lawsuits are 
by the law in existence in this State. The plaintiff was not a witness;. 
he kept in the background watching the result of his investment ; so 
that all the testimony we could have on that point was the testimony 
of Pickard. On the point that the plaintiff was a champertor and 
maintainer of a lawsuit, see 1 Bouvier, 218; Sedgwick vs. Stan- 
ton, 14 N. Y., 294; Barker-vs. Barker, 14 Wis., 131 ; Miller vs. Law- 
son, 19 Wis., 463 ; Allard vs. Lamirande, 29 Wis., 502. Also opinion 
of Justice Downer, in case of Martin vs. Veeder, 20 Wis., 475. 

The fact that the plaintiff stands in that position in this action 
may be shown by parol, although there is a written assignment.. 
Durgin vs. Ireland et al., 14 N. Y., 328. 

V. The court erred in giving to the jury the second instruction 
asked by the plaintiff. It instructed the jury, in substance, that if the 
jury found that the assured effected the insurance fairly, then the 
plaintiff must recover, regardless of the charge made in the answer 
that the assured burned the buildings himself. By that instruction 
the jury were not left to consider that question at all, while it is 
never a question for the court to decide, but purely and solely a ques- 
tion of fact for the jury. 

VI. The court erred in refusing to give each and all of the instruc- 
tions asked for by the defendant ; for instance, take the first instruc- 
tion asked, which is clearly the law, and nothing more or less than a 
copy, word for word, of the law, as laid down in the books, and gen- 
eral current of decisions on that subject. Phillipps on Ins. vol. 1, 
sect’s 530, 531 and 635; N. Y. Bowery Ins. Co. vs. N. Y. Fire Ins. 
Co., 17 Wend., 367-8 ; Burritt vs. Saratoga Mut. Ins. Co., 5 Hill, 193, 
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. and numerous other cases cited and referred to by those here cited. 

. Yet the court refused to give the fifth instruction asked for by de- 
fendant, which was in supstance that if Pickard, the assured, had 
suffered the land on which the insured building stood, to be sold for 
taxes for three years immediately preceding the application for insur- 
ance, in this case it was.a fact material to the risk, etc. See case 
of Burritt vs. Saratoga Ins. Co. above cited. Also, particularly, 1 
Phillipps on Ins., sec. 537. 

But it is said in answer to this, by the plaintiff's counsel, you did 
not ask Pickard if the property had been sold for taxes ; and we an- 
swer, we did ask all questions that would ordinarily suggest themselves 
to the mind of every careful and ordinary insurance company in re- 
gard to all such liens and incumbrances as men usually place upon 
their premises ; but fair and honest dealing does not require us to ask 
ridiculous, impudent and unusual questions, such as: “Have you 
abandoned your premises?” “Did you ever purchase these premises 
at all?” “Do you pay your taxes?” In this case Pickard agreed 
with the company that he had made a just, true and full exposition, 
etc., so far as known to the applicant and material to the risk. 1 
Phiilipps on Ins., sec. 874, and cases cited. 

The defendant insists that it makes no difference whether he neg- 
lected to tell purposely or by carelessness or because he knew no 
better ; it was a good and valid contract that he had done it ; by that 
he is bound and on that the company had a right to rely and issue 
their policy ; and for a breach of it, whether done fraudulently or not, 
it is agreed by the parties the policy shall be void, And no safe, 
sound and reliable insurance company could long continue to be so, 
doing business with and issuing their policies to all kinds and classes 
of men, if they alone are to be held to a strict and rigid fulfillment of 
their part of their contracts, which they are willing should be done, 
but the assured never. 


Park & Jonzs, Attorneys for Respondent. 

The contract of insurance, and the burning of the property insured, 
are admitted. : 

To avoid liability on the policy, the appellant in its answer alleges 
fraud in obtaining it, and the willful burning of the property by the 
assured to obtain the insurance. 

The last defense failed utterly for lack of evidence, and was aban- 
doned on the trial by appellant. The first was insisted upon as 
proven, and claimed as a bar to respondent’s right to recover. 
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The alleged fraud in obtaining the policy consisted in this, that 
the assured falsely represented: 

1. That insured was sole owner of the property to be insured. 

2. That the property was not mortgaged. 

The building insured was erected by the assured, and the personal 
property was his, without question. To prove that he was not the 
owner of the land, and thereby establish fraudulent representations, 
the contract of purchase was read in evidence. 

To show fraud by the insured, in saying the premises were not 
mortgaged, evidence was offered to show that the insured had suffered 
taxes to go unpaid for one or two years on the land. Qn objection, 
this offer was rejected and exception taken. 

It is not pretended that there was in fact a mortgage on the prop- 
erty, but the contract price being unpaid, with the delinquent taxes, 
it is urged, constitutes in fact a mortgage, and‘therefore the statement 
of Pickard that it was not mortgaged was a false and fraudulent 
answer. 

To the question, “Is the property mortgaged?” the answer was, 
“No.” That this answer was an honest one, and true in fact, seems 
plain. To the question, ‘“ Are you the sole owner of the property to 
be insured ?” answered “ Yes.” The property to be insured was the 
hop-house and personal property therein. This answer was un- 
doubtedly elicited by the remark of the agent to Pickard, “ You own 
the property and have a right to get it insured ?” 

But it is, independent of the agent’s statement of title, fully ex- 
plained and qualified by the answer, that he held the land “by con- 
tract.” 

The question was not asked, “ Is the property incumbered ?” and the 
rule is that as to all matters not specifically asked, the insurer is con- 
tent, and must be presumed to be satisfied through other means of 
information, as to the risk. May on Ins., 185. But in this case, if is 
insisted by the respondent that the thorough and complete knowledge 
of the property by the agent, his previous survey and insurance of it, 
and of the title by which the insured held it, is so much knowledge 
chargeable to the appellant itself. 

The agent had previously, within two years, insured this property ; 
he had made a personal examination of the property, and knew its 
value, its condition, and the title by which the insured held it. This 
knowledge of the agent, and the information derived from questioning 
the insured, is to be treated the same as if understood by the ap- 
pellant itself. May on Ins., 132 and 156; 25 Wis., 306; 36 N. ¥., 
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550. And it is claimed by the respondent that the appellant is wholly 
estopped by the declaration of the agent, Mr. Brown, from question- 
ing the insurable title of the insured. The agent, while negotiating 
the insurance, in reply to Pickard, I built the hop-house, said, “ Then 
you own the property and have a right to get it insured.” The ap- 
pellant should be held bound by this declaration of their agent. Par- 
sons on Con., vol. 2, 793; 36 N. Y., 550; 13 Wall., U. S., 222; 22 
Mich., 473 ; 55 IL, 213. 

An agent may so contract his business as to estop the company he 
represents from denying the truth of the statement made. May on 
Ins., § 141. Qr where he misleads the insured in matters on which 
application is based, the company is estopped. May on Ins., § 501. 

What could be more calculated to mislead the insured than for the 
agent to tell him, preceding negotiations, “You built the property ; 
it is yours, and you have the right to get it insured,” thus holding out 
to the insured that the hop-house was personal property, and there- 
fore disconnected from the realty and the questions of its title and 
incumbrances—freed from those questions as affecting the realty. 37 
N. H., 48; 27 Wis., 693, and other authorities there cited. 

That the insured had and owned an insurable interest in the 
property seems too plain to question. He held it by contract of 
purchase, and any interest legal or equitable he owned in it was in- 
surable. 3% Kent, 468; 2 Parsons on Con., 438. 

When plaintiff rested, defendant moved for nonsuit, among other 
grounds that plaintiff's connection with the case was champertous. 

The plaintiff owned the policy by an assignment to him by the in- 
sured, and in security for an indebtedness. 

The measure of damage on policy for loss by fire, where loss is 
total, is a sum equal to the value of the property lost. It is full in- 
. demnification of the insured. May on Ins., 522. The question of 
the damages, the actual loss sustained, was fairly submitted to the 
jury, after all the testimony of appellant, as well as the respondent, 
was given in, and tho jury returned a verdict of damages for $996.62, 
being less than the sum insured, and it is submitted that the charge 
of the judge in no way trenched on the province of the jury, or barred 
the appellant from any just legal defense. 

The general exception taken to the ruling of the court is not in con- 
formity to the rules and practice of courts, and falls within the rule 
laid down in 15 Wis., 256 ; 16 Wis., 224; 18 Wis., 373 ; 17 Wis., 665. 
The exception fails, as too general and indefinite. 





1874.]} Hinman vs. Hartford Fire Ins. Co: 901 


The plaintiff asked the court to charge the jury, that if the defend- 
ant, after being informed through its agent, by the assured, at the 
time of his application for insurance, that he held the land by contract 
only, took the premium and issued to him the policy, then they are 
stopped on the trial from denying the assured’s title to the property, 
it being a waiver of the question of title. Which said instruction the 
court refused to give, and the plaintiff, by his counsel, did then and- 
there except. The following instruction was given by request of the 
plaintiff's counsel, and duly excepted to by the defendant’s counsel : 
Fraud is never presumed but must be clearly proved, and if the as- 
sured effected the insurance fairly, then the plaintiff is entitled to re- 
cover the amount of the loss and interest thereon from time of the 
destruction of the property. 

Defendant's counsel asked the court to give the following instruc- 
tions, which were refused, and exception taken by defendant's coun- 
sel : 

2. If the jury find from the evidence that Pickard, at the time of 
his application for insurance, omitted to disclose, either intentionally 
or inadvertently, any fact or facts which were material to the risk, 
and which Pickard, at the time, should have known to be material, 
then the policy was void and the plaintiff cannot recover. 

3. The neglect on the part of Pickard to disclose to the defendant 
or its agent all circumstances material to the risk, if you shall find 
from the evidence he did so neglect to do, even through inadvertence 
and without any fraudulent intent on his part, will vitiate the policy, 
and the plaintiff cannot recover upon it. 

4. If the jury find from all the evidence that Pickard either sup- 
pressed or misrepresented any material facts necessary to the risk, 
and that would influence the mind of any ordinary insurer in taking 
the risk, even though such suppression or misrepresentation was the 
result of negligence, it vitiates the policy just as effectually as though 
such suppression or misrepresentation was willfully and fraudulently 
made. 

5. If the jury find, under all the evidence in this case, that for three 
years preceding the application by Pickard for the insurance in this 
case, the said Pickard had allowed the land on which the insured 
building stood to be sold for taxes, that fact was material to the risk 
and should have been disclosed by Pickard, although not specially 
interrogated thereto ; and the failure to do so on the part of said 
Pickard is a concealment of a material fact and avoids the policy. 

6. If the jury find, from the evidence, that Pickard, at the time of 
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applying for the insurance in question, represented the building to be 
of the value of $1,500, when, in truth and in fact, it was worth con- 
siderably or greatly less, it was such a misrepresentation as avoids 
the policy and the plaintiff cannot recover. 

The court then gave the general charge to the jury : 

To the portion of the charge next following the defendant, by its 
counsel, did then and there except. 

It is for the court to construe the policy, including the application, 
and I instruct you that there is nothing upon the face of these in- 
struments, or either of them, that defeats a recovery of such damage 
as the value of the property destroyed, or in other words, releases the 

‘defendant from liability for the loss sustained by the burning of the 
property insured. If, then, such claim is to be defeated, it is by rea- 
son of matter set up by way of defense. 

A mere error of judgment, however, as to the value, based upon the 
honest supposition that the building was worth what it had necessari- 
ly cost him to build it, so that his mistake, if he had made one, was 
an error of judgment and not the utterance of a deliberate falsehood, 
would not as claimed convict him of fraud so as to defeat the policy 
altogether, or a recovery of the actual value of the property destroyed 
in this action. 

Lyon, J. 


In the contract under consideration, as in all, or nearly all, modern 
contracts of insurance, there are two classes of stipulations: first, those 
relating to matters and things prior to the loss, and which define and 
determine the limits of the risk ; and second, those which relate to 
matters and things occurring after the-loss, and having for their ob- 
ject to determine the mode in which the loss is to be established, ad- 
justed and recovered. The former pertain to the circumstances which 
affect the risk itself, the latter to those acts required of the assured 
after a loss in order to fix the liability of the insurer. “ As to the 
former,” (says Mr. May in his excellent work on the Law of Insur- 
ance, § 217,) relatively speaking, there is more strictness in holding 
parties to the terms of the contract, and less readiness to find in the 
circumstance a waiver of their respective rights. In other words, the 
courts will proceed with caution in determining the question of the 
liability of the insurer ; but when this liability is fixed by the capital 
wg tact of a loss within the range of their responsibility, they will be very 
* reluctant to deprive the insured of the benefit of that liability, by any 
failure or neglect to comply with the mere formal requisitions of the 
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contract, by which his right is to be made available for his indemnifi- 
cation.” P. 231. The stipulations in this contract of insurance upon 
which the action must be determined, relate not only to matters and 
conditions prior to the loss, but prior also to the making of the con- 
tract, and hence belong to the first class before mentioned. In thia 
case, therefore, the parties must be held to the terms of the contract 
which they have entered into, and the most that either of them can 
justly claim, is that their contract shall be governed by the general 
rules of law applicable to the interpretation and enforcement of all) 
written agreements. 

Formerly contracts of insurance did not usually contain the numer- 
ous conditions and stipulations which are found in later insurance 
contracts, or in most of them, and which are designed to operate as 
restrictions upon the liability of the insurer. These are, in a great 
measure, of modern growth, and are the natural results of the vast 
increase of the business of insurance. At the time when the assured 
was not usually required fully to disclose the nature and extent of his 
interest in the insured property, and when the policy contained no 
conditions in respect to the title, the question frequently arose in the 
courts as to how far, and how specifically, he was bound to disclose 
his title and interest. It was then held in numerous cases, (although 
the contrary doctrine was asserted by some of the courts, and par- 
ticularly by the Supreme Court of the United States,) that in the ab- 
sence of such requirement or conditions, if the assured had not the 
absolute title to the property insured, but had an insurable interest 
therein, the insurer was liable on the policy for a loss of the property, 
although the assured had represented that he was the owner and had 
failed to disclose that his interest therein was only a partial or limited 
interest. Many of these cases are cited in the note to the case of Locke 
vs. The North American Ins. Co., 13 Mass., 61; in 2 American Lead- 
ing Cases, 476, 2nd ed. 

In many of these cases, (and, so far as we have discovered, in all of 
them in which the subject is mentioned, ) and in numerous other cases, 
the principle is asserted that if the assured is interrogated for the 
character and particulars of his title, or if he be required by the pro- 
visions of the policy to disclose the same, he must disclose his title 
fully and correctly, or the insurer will be relieved from liability on the. 
policy. 

The character and extent of the interest of the assured in the in-. 
sured property is an inportant element in the risk. In Columbian 
Ins. Co. vs. Lawrence, 2 Peters, 25, Chief Justice Marshall says ¢ 
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“Generally speaking, insurances against fire are made in the confi- 
dence that the assured will use all the precautions to guard against 
the calamity insured against, which would be suggested by his in- 
terest. The extent of this interest must always influence the under- 
writer in taking or rejecting the risk and in estimating the premium. 
So far as it may influence him in these respects it ought to be com- 
municated to him. Underwriters do not rely so much upon the prin- 
ciples as on the interest of the assured ; and it would seem, therefore, 
to be always material that they should know how far this interest is 
engaged in guarding the property from loss.” P. 49. 

If the contract requires the assured fully to disclose his title, and 
he fails in any material particular to do so correctly, it is highly 
probable, in view of the importance of such information to the in- 
surer, that the policy would thereby be invalidated and the insurer 
relieved from liability, although it contains no express provision to 
that effect. But this question is not in the present case. In the 
contract before us there are express conditions and stipulations, valid 
in the law, and amply sufficient to charge the assured with the obliga- 
tion fully to disclose to the insurer his title to the insured building 
and the ground on which it stood, at the peril of losing the benefit 
of the contract should he fail to do so. 

As before observed, the cases which assert and apply the foregoing 
principles are very numerous. For the convenience of the profession 
a few of them, taken almost at random, will be here cited: Franklin 
Fire Ins. Co. vs. Coates, 14 Md., 285; Sussex Co. Mut. Ins. Co. vs. 
Woodruff, 2 Dutcher, N. J., 541, 553; Adtna Ins. Co. vs. Tyler, 12 
Wen., 507; same case in court of errors, 16 ib., 385; Strong vs. 
Manufacturers’ Ins. Co., 10 Pick., 40 ; Curry vs. Commonwealth Ins. 
Co., ib., 535; Smith vs. Bowditch Ins. Co., 6 Cush., 448; Hayward 
vs. N. E. Mut. Ins. Co., 10 ib., 444; Brown vs. Williams, 28 Me., 
252 ; Birmingham vs. Empire Ins, Co., 42 Barb., 457; Marshall vs. 
Columbian Ins. Co., 7 Foster, N. H., 157; Jenkins vs. Quincey Ins. 
Co., 7 Gray, 370; Kibbs vs. Hamilton Ins. Co., 11 ib., 163 ; Fales vs. 
Conway Ins. Co.,7 Allen, 46 ; Reynolds vs. State Mut. Ins. Co., 2 
Grant’s Cases, Pa., 326; Phillips vs. Knox Ins. Co., 20 Ohio, 174. 

We are now to apply these principles to the facts of this case as es- 
tablished on the trial. It satisfactorily appears that the hop-house, 
which is the chief subject-matter of the policy, was part and parcel of 
the realty, and Pickard had no greater interest in the building than 
he had in the soil upon which it stood. It conclusively appears that 
hhe was not “the sole unconditional owner, by a sole, unconditional 
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and entire ownership and title,” either of the building or soil. The 
words of the policy here quoted import absolute ownership and title. 
When the contract was made Pickard was in possession of the prop- 
erty under a contract with the owner for the purchase thereof, and 
doubtless had an insurable interest in the building. But he had failed 
to pay the purchase money and it was all past due. Besides being 
in default as to the purchase money he had neglected for the three 
preceding years to pay the taxes assessed on the property, and there 
were three outstanding certificates of the sale thereof for such unpaid 
taxes. It requires no argument to show that the sole, unconditional 
and entire ownership of and title to the premises were not in Pick- 
ard. And it seems equally clear that it was very material to the in- 
surer to be informed of the limited and precarious character of Pick- 
ard’s interest in the property. Under the express terms and condi- 
tions of the contract we should be greatly at a loss for sound reasons 
for holding the policy valid and the defendant liable for the loss, even 
though Pickard had been silent as to the character and extent of his 
interest. But he was not silent. He made a declaration in that be- 
half, and he expressly stipulated that such declaration should be a 
warranty. He declared and warranted that he was then the sole and 
undisputed owner of the insured property, that the same was not 
mortgaged, and that he held the ground upon which the insured 
building stood, by contract. His answers to the questions put to him, 
taken together, are equivalent to a statement that although he held 
the land, (and consequently the building,) under a contract of pur- 
chase, yet no person other than himself had any substantial interest 
in the property. They are equivalent to a statement that he had 
fully paid for the land and was the sole owner thereof by equitable 
title in fee, with the right to enforce the transfer to himself of the 
naked legal title outstanding in Gates, the former owner, or in his 
heirs or personal representatives. See Winslow vs. Crowell, 32 Wis., 
648. Such statement was untrue. Gates (or his heirs or representa- 
tives) had an interest in the premises to the amount of the unpaid 
purchase money, and was or were then entitled to a strict foreclosure 
of the contract under which Pickard held. This alone is fatal to the 
validity of the policy. We purposely avoid passing upon the effect 
of the outstanding tax sale certificates, but it is deemed proper to say 
that when real estate proposed to be insured is incumbered by unpaid 
taxes or tax certificates, if the terms of the contract require the as- 
sured to disclose the particulars of his title, the safer course will be 
for him to state in his application all of the facts relating thereto. 
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It is readily conceded that there are adjudged cases which seem to 
controvert some of the views above expressed. We shall not stop to 
comment upon, or even to cite them. We are well satisfied, after 
most careful examination, that our conclusions are sustained by the 
great weight of judicial authority, and that we have interpreted this 
contract of insurance in strict accordance with those general rules of 
construction applicable thereto, of which mention was made in the 
opening paragraph of this opinion. 

It is claimed on behalf of the plaintiff that the proofs in the case 
are that the agent of the defendant, who received Pickard’s applica- 
tion for insurance, knew the state of the title and misled Pickard as 
to his obligation to make any further or other statement of his title 
and ownership than that which he did make ; and it is argued there- 
from that the insurer is estopped to question the sufficiency of the 
title, or of the statement of Pickard in relation thereto. Were this 
proposition of fact true, a very important question might be presented 
as to how far the principal is concluded by the knowledge and acts of 
the agent. But the proposition is not sustained by the proofs. The 
only testimony on the subject is that of Pickard, to the effect that the 
agent asked him who built the hop-house, and on being told that the 
witness built it, replied, “Then you own the property and have the 
right to get it insured ;” and the testimony of the agent (which is un- 
disputed) that he had no knowledge whatever that there was any in- 
cumbrance on the property. This testimony is entirely insufficient to 
prove that the agent knew that Pickard had not paid for the land. 
The fair inference to be drawn from it is that the agent supposed he 
had paid for it. Otherwise he would have known that it was incum- 
bered to the extent of the unpaid purchase money. Certainly there 
is no testimony tending to prove that, with knowledge that Pickard 
had not paid the purchase money, the agent advised him that he 
could safely declare and warrant that he was the sole and undisputed 
owner of the building insured. It must be held that Pickard made 
such statement and declaration on his own responsibility. 

Certain personal property in the building, and which was covered 
by the policy, was also burned. Pickard was the sole and absolute 
owner of such property. But the contract of insurance is entire, and 
failing in part, it fails wholly. This is well settled. Hence the plain- 
tiff cannot for the loss of any of the property. May on Ins., § 189, 
and cases cited. 

At the conclusion of the plaintiff’s testimony a motion for a nonsuit 
was made on behalf of the defendant, and denied by the court. All 
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of the material facts in the case had then been proved. It follows 
from the views above expressed that the motion should have been 
granted. But that motion having been denied, the court should have 
granted a new trial for the reason that the verdict and judgment are 
against all of the evidence in the case. We find it unnecessary to 
review the instructions given to the jury by the learned cireuit judge 
who presided at the trial. 
The judgment is reversed and a new trial ordered. 


SUPREME COURT OF INDIANA. 


May Term, 1874. 


Appeal from the Jefferson Circuit Court. 


THE AURORA FIRE INS. CO., Appellant, 
vs, 


JULIUS L. JOHNSON, Appellee.* 


Held, that an appeal from an order in the court below refusing to set aside an ap- 
pearance previously entered, and to quash a writ, should be brought by a bill of 
exceptions. 

Held, that by the code of Indiana, the record of what purports to be a bill of ex- 
ceptions should be signed by the judge of the court below. In making up the 
bill of exceptions, the motions, affidavits, etc., should be copied in full ; mere 
reference to the page of the record where they may be found is not sufficient. 

Held, that where the evidence is not spread upon the record, questions as to the 
sufficiency of the evidence to sustain the verdict, or the correctness of the in- 
structions given by the court, cannot be passed upon in a court of review. 

Held, that when a change of venue is sought to be made, the judge has the power 
during vacation to fix the time for hearing the case. 

Held, that an appearance in court for the trial of any action is a waiver of any ob- 
jection to the change of venue. 

Held, that the complaint need not be more specific in describing the property than 
the terms of the policy. It was sufficient to state the interest of the plaintiff 
in the property without averring his ownership. 


Held, that an averment that the property is fully described in a schedule, certified | 
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It is readily conceded that there are adjudged cases which seem to 
controvert some of the views above expressed. We shall not stop to 
comment upon, or even to cite them. We are well satisfied, after 
most careful examination, that our conclusions are sustained by the 
great weight of judicial authority, and that we have interpreted this 
contract of insurance in strict accordance with those general rules of 
construction applicable thereto, of which mention was made in the 
opening paragraph of this opinion. 

It is claimed on behalf of the plaintiff that the proofs in the case 
are that the agent of the defendant, who received Pickard’s applica- 
tion for insurance, knew the state of the title and misled Pickard as 
to his obligation to make any further or other statement of his title 
and ownership than that which he did make ; and it is argued there- 
from that the insurer is estopped to question the sufficiency of the 
title, or of the statement of Pickard in relation thereto. Were this 
proposition of fact true, a very important question might be presented 
as to how far the principal is concluded by the knowledge and acts of 
the agent. But the proposition is not sustained by the proofs. The 
only testimony on the subject is that of Pickard, to the effect that the 
agent asked him who built the hop-house, and on being told that the 
witness built it, replied, “Then you own the property and have the 
right to get it insured ;” and the testimony of the agent (which is un- 
disputed) that he had no knowledge whatever that there was any in- 
cumbrance on the property. This testimony is entirely insufficient to 
prove that the agent knew that Pickard had not paid for the land. 
The fair inference to be drawn from it is that the agent supposed he 
had paid for it. Otherwise he would have known that it was incum- 
bered to the extent of the unpaid purchase money. Certainly there 
is no testimony tending to prove that, with knowledge that Pickard 
had not paid the purchase money, the agent advised him that he 
could safely declare and warrant that he was the sole and undisputed 
owner of the building insured. It must be held that Pickard made 
such statement and declaration on his own responsibility. 

Certain personal property in the building, and which was covered 
by the policy, was also burned. Pickard was the sole and absolute 
owner of such property. But the contract of insurance is entire, and 
failing in part, it fails wholly. This is well settled. Hence the plain- 
tiff cannot for the loss of any of the property. May on Ins, § 189, 
and cases cited. 

At the conclusion of the plaintiffs testimony a motion for a nonsuit 
was made on behalf of the defendant, and denied by the court. All 























Aurora Fire Ins. Co. vs. Johnson. 907 





1874.] 


of the material facts in the case had then been proved. It follows 
from the views above expressed that the motion should have been 
granted. But that motion having been denied, the court should have 
granted a new trial for the reason that the verdict and judgment are 
against all of the evidence in the case. We find it unnecessary to 
review the instructions given to the jury by the learned circuit judge 
who presided at the trial. 
The judgment is reversed and a new trial ordered. 
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Appeal from the Jefferson Circuit Court. 





THE AURORA FIRE INS. CO., Appellant, 
v3. 


JULIUS L. JOHNSON, Appellee.* 


Held, that an appeal from an order in the court below refusing to set aside an ap- 
pearance previously entered, and to quash a writ, should be brought by a bill of 
exceptions. 

Held, that by the code of Indiana, the record of what purports to be a bill of ex- 
ceptions should be signed by the judge of the court below. In making up the 
bill of exceptions, the motions, affidavits, etc., should be copied in full ; mere 
reference to the page of the record where they may be found is not sufficient. 

Held, that where the evidence is not spread upon the record, questions as to the 
sufficiency of the evidence to sustain the verdict, or the correctness of the in- 
structions given by the court, cannot be passed upon in a court of review. 

Held, that when a change of venue is sought to be made, the judge has the power 
during vacation to fix the time for hearing the case, 

Held, that an appearance in court for the trial of any action is a waiver of any ob- 
jection to the change of venue. 

Held, that the complaint need not be more specific in describing the property than 
the terms of the policy. It was sufficient to state the interest of the plaintiff 
in the property without averring his ownership. 


Held, that an averment that the property is fully described in a schedule, certified | 





* Docision rendered September 18th, 1874. 








908 Report of Decisions. [Dec., 


by a notary and made a part of the complaint, and the interest of the plaintiff 
set forth is a sufficient allegation upen which to base a claim for damages, 

Held, that in an “ open policy” it is immaterial whether the exact value of the 
property destroyed is set forth in the policy, as the value at the time of the loss 
is made the criterion of damages. 

Held, that the statements alleged to have been made by the plaintiff not under 
oath, and concerning the property destroyed, cannot be made a ground of ob- 
jection against the validity of the policy. 

Held, that an averment that the plaintiff stood by and allowed the property to 
be consumed is bad on account of indefiniteness, 


Held, that a general averment that the conditions of the policy were not complied 
with should state facts showing wherein this failure consisted. 


Held, that answers to a complaint should be definite and precise, and that a failure 
to comply with this requirement is fatal. 


Auuson & Friepty, for Appellant. 
Harrinaton & Korsiey, for Appellees, 


Buskirk, J. 


This was an action by the appellee against the appellant upon a 
policy of insurance to recover damages alleged to have been sustained 
by the destruction by fire of the assured property. The action was 
commenced in the Jefferson Common Pleas. The process was served 
upon the local agent. In that court an appearance was entered by 
such agent, and a rule was taken against the appellant to answer. 
Upon a subsequent day the appellant entered a special appearance by 
Allison & Friedly, her attorneys, and moved the court to set aside the 
appearance previously entered and to quash the writ, and in support 
of such motion affidavits were filed and certificates as to the appoint- 
ment of a local agent were read. The motion was overruled and 
this ruling is assigned for error. It is well settled that such a motion, 
and the affidavits and other papers read in support of it, can only 
become a part of the record by a bill of exceptions. Taylor vs. Fletch- 
er, 15 Ind., 80 ; The I. & C. R. R. Co. vs. Wyatt, 16 Ind., 204; Brown 
vs. The State, 14 Ind., 493; Thompson vs. White, 18 Ind., 373; 
Whiteside vs. Adams, 26 Ind., 250. The clerk has copied into the 
record what purports to be such motion, affidavits and other papers. 
This did not make them a part of the record. The clerk has also 
copied in the record what purports to be a bill of exceptions, but it is 
not signed by the judge. The validity of a bill of exceptions depends 
upon the approval and signature of the judge. See sec. 346 of the 
Code, 2 G. & H., 209 ; Hadden vs. Hadden, 42 Ind., 378. Besides, if 
the bill had been properly approved and signed by the judge, it 
would not have put into the record the motion, affidavit, and other 
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papers read, because they are not copied into what purports to be a 
bill of exceptions, but the blanks left are filled with references to the 
page of the record, where such papers would be found. This did not 
make them a part of the record. Kesler vs. Meyers, 41 Sand., 543, 
and authorities cited. No question is presented in reference to such 
motion, as we cannot decide it without the evidence which was before 
the court below. 

At this point the appellant applied for and obtained a change of venue 
from the judge of the Common Pleas Court, and the cause was set 
down for trial before the John G. Berkshire, judge of the Circuit 
Court, at a time named in vacation of the Common Pleas Court. 

At the time fixed Judge Berkshire appeared and assumed jurisdic- 
tion of the case. The parties appeared, and the appellant demurred 
to the complaint upon the grounds that the court had no jurisdiction 
of the defendant, and that the complaint did not state facts sufficient 
to constitute a cause of action. The demurrer was overruled and the 
appellant excepted. 

The appellant answered in thirteen paragraphs. The appellee de- 
murred separately to all these paragraphs except the Ist, 12th and 
13th. The demurrer was sustained to the 5th, 6th, 7th, 8th and 9th 
paragraphs, and the appellant excepted, and was overruled to the 2nd, 
3rd, 4th, 10th and 11th, and the appellee excepted. The appellant 
then filed substitutes for the said 5th and 10th paragraphs and an ad- 
ditional paragraph numbered 10}. This leaves for review here the 
action of the court in sustaining the demurrer to the 6th, 7th, 8th and 
9th paragraphs of the answer. The appellee filed a reply consisting 
of ten paragraphs. The appellant demurred to all except the first. 
The demurrer was sustained as to the 3rd, 5th, 9th and 10th, to which 
the appellee excepted, and was overruled as to the 2nd, 4th, 6th, 7th 
and 8th paragraphs, and the appellant excepted. 

The cause was submitted to a jury for trial, and resulted in the 
finding of a general verdict for the appellee, and answers to special in- 
terrogatories. The court, over a motion for a new trial, rendered judg- 
ment on the verdict; the evidence is not in the record, and conse- 
quently no question arises as to the sufficiency of the evidence to sus- 
tain the verdict, or as to the correctness of the instructions given. It 
is settled by a long line of decisions in this court, that if under any 
suppesable state of the evidence the instructions could have been 
correct, it will be presumed, the evidence not being in the record, 
that that state did exist. See the cases supporting the above proposi- 
tion, collected in note D. on p. 200 of 2G. & H. Besides, the instruc- 
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tions are not properly in the record or properly excepted to. They 
are copied into the motion for a new trial, but there is no exception 
noted to tue giving of each instruction at the end thereof and signed 
by the appellant or her attorney. This would have been sufficient to 
have made the instructions and the exceptions thereto a part of the 
record. The Jeffersonville, etc., R. R. Co. vs. Cox, 37 Ind., 325. The 
appellant, however, attempted to place the instructions and her ex- 
ceptions thereto in the record by a bill of exceptions, but the clerk, in 
making out the transcript, instead of copying the instructions into 
the bill of exceptions, has filled the blank intended for such insertion, 
with a reference to the page of the transcript where they would be 
found. The copying of the instructions with the motion for a new 
trial did not make them a part of the record. Gaff vs. Hutchinson, 
38 Ind., 341. The reference to them in the bill of exceptions did not 
make them a part of the record. Stewart vs. Randin, 39 Ind., 161; 
Kesler vs. Meyers, 41 Ind., 343. It is true the bill of exceptions says 
that the appellant excepted to the giving of certain instructions, but 
they not being in the record we cannot know what they were, and the 
evidence not being in the record, we should be compelled to presume 
they were correct, if applicable to any supposable state of the evi- 
dence. 

This leaves for our determination the action of the court in over- 
ruling the demurrer to the 6th, 7th, 8th and 9th paragraphs of the 
answer, and the overruling of the demurrer to the 2nd, 4th, 6th, 7th 
and 8th paragraphs of the reply. 

Did the court err in overruling the demurrer to the complaint? 
Two questions are presented by this demurrer: First, whether the 
court had jurisdiction of the defendant ; and second, whether the facts 
stated in the complaint were sufficient to constitute a cause of action. 
When the demurrer was filed the cause was pending in the Common 
Pleas, the court being held by Judge Berkshire of the Circuit Court. 
It was admitted by the demurrer, and is conceded here, that the court 
possessed full jurisdiction of the subject matter of the action. The 
question sought to be raised is, whether, when the judge of the Com- 
mon Pleas granted the change of venue and called the circuit judge 
to preside and try the case, he possessed the power to fix a time, in 
vacation, for the trial of said cause? Counsel state, in their brief, that 
the court did not possess the power to fix a time in vacation for hold- 
ing said court for the trial of this cause, but no statute or adjudged 
case is referred to in support of such proposition. The granting of 
changes of venue in civil eases is governed by section 207 of the Code, 
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and section 208, as amended by the acts of 1861. 2 G. & H., 154 and 
155. The seventh clause of sec. 207 provides, that “when either 
party shall make and file an affidavit of the bias, prejudice or interest 
of the judge before whom the said cause is pending, the said court 
shall grant a change of venue.” 

It is provided by the 208th sec., as amended, that “upon the grant- 
ing of said change of venue for any of the causes mentioned in the Ist, 
2nd, 6th and 7th specifications of sec. 207, the judge shall appoint a 
time to hold said trial, which shall not be less than sixty days from 
that time, or it may be tried at the same time the change is made, 
and it shall be his duty to call some judge of the Court of Common 
Pleas, Circuit Court, or of the Supreme Court, if such cause be in the 
Circuit Court, and if in the Common Pleas Court any judge of the 
Supreme, Circuit or Common Pleas Court, to try said cause, who shall 
try or continue the same, or change the venue thereof, as if it had 
originally been brought before him.” 

The above section in express terms gave to the court below power 
to fix a time in vacation for the trial of said cause, There seems to 
be no room to doubt that the action of the court below was strictly 
in accordance with the statute. This ruling does not conflict with 
that in Ex Parte Skeen, 41 Ind., 418. That was a criminal cause and 
was governed by a statute very different from the one above quoted: 
in reference to civil cases. 

If, however, there had been any want of power to appoint a time 
in vacation for the trial of said cause, the question of jurisdiction over 
the defendant was waived. It appears from the record that after the 
demurrer was overruled, the cause was by the agreement of the 
parties transferred to the Circuit Court for trial, and that the parties 
appeared in that court and weut to trial without any objection. The 
agreement of the parties entered in the Common Pleas Court, gave 
the Circuit Court jurisdiction of the person of the appellant and the 
law give it jurisdiction of the subject matter of the suit. It is well 
settled that where the court has jurisdiction of the subject matter of 
the action, an appearance to the action in the court to which the 
change of venue has been taken, is a waiver of any objection of juris- 
diction over the person or as to the regularity of the change of venue. 
Bosley vs. Farquer, 2 Blackf., 61; Wilson vs. Coles, ib., 402 ; Clark 
vs. The State, 4 Ind., 268 ; Mahon vs Mahon, 19 Ind., 324 ; McDougle 
vs. Gates, 21 Ind., 65; Judah vs. Trustees of Vincennes University, 
23 Ind., 272 ; Cox vs. Pruitt, 25 Ind., 90 ; Smith vs. Jeffries, 23 Ind., 
876 ; Garner vs. Board, 27 Ind., 323 ; Street vs. Chapman, 29 Ind., 
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142; Hannick vs. Tie Danville, etc, G. R. Cuv., 32 Indiana, 347. 
We proceed to inquire whether there was a deficiency in the state- 
ment of the facts of the complaint. It is claimed by appellant’s 
counsel that the complaint does not sufficiently allege the interest of 
the appellee in tho property insured and destroyed. The allegations 
of interest to be found in the complaint are as follows : 

“That the plaintiff on the 10th day of March, 1871, was interested 
in certain property in the city of Madison, hereinafter more fully 
described, then in the plaintiff's possession, to the value of $10,000, 
and so continued interested until the destruction of said property as 
hereinafter alleged.” Again it is averred, “$1,300 on his (plaintiff’s) 
stock of manufactured and unmanufactured tobacco, etc.” The prop- 
erty is also described in the policy of insurance, which was filed with 
and made a part of the complaint as his (Johnson’s. ) 

The policy in the present case does not enumerate specific articles, 
but covered classes of property, as stock of manufactured and un- 
manufactured tobacco, extracts and machinery. The complaint need 
not be more specific in the description of the property insured than 
the policy. The proof will of necessity show the items of the loss, and 
their value, and the extent and nature of the interest. Strong vs. The 
Montreal Ins. Co., 10 Pick., 40 ; Fletcher vs. C. M. Ing. Co., 18 Pick., ° 
419; 13 Mass., 61; 6 Cush., 448. 

The complaint should allege that the assured had an interest in the 
property insured, and to what amount, at the commencement of the 
risk and at the time of the loss, but it was not necessary to state the 
plaintiff's title or ownership to the property insured against loss by 
fire. Gilbert vs. The National Ins. Co., 12 Irish Law, 148; S. C., 2 
Bennett’s Fire Ins. Cases, 690; 2 Phillips’ Ins. Cases, sec. 2020 ; 
Granger vs. Howard Ins. Co., 5 Wend., 200 ; Rising vs. Barrett Mar- 
shal, 2 ib., 682 ; DeForest vs. Fulton Fire Ins. Co., 1 Hall, N. Y., 84; 
Van Natta vs. Mut. Ins. Co., 2 Sand., N. Y., 490; Angell on Ins., p. 
218, sec. 182; Phillips on Ins., sec. 354. An averment of interest 
became necessary after the wager of policies was prohibited. Names 
vs. Thompson, 2 East., 385 ; 6 Cowen, 332; 2 Phillips on Ins., sec. 
2018, In Granger vs. Howard, 5 Wend., 202, supra, Mr. Chief Justice 
Savage met a similar objection thus : 

“It is objected that the courts do not specify the nature or extent 
of plaintiff’s interest. In 2 Marshall, 682, it is said: ‘The amount of 
interest in the insured may be either general or special ; under a gen- 
eral averment of interest the plaintiff may give in evidence any in- 
terest he may have in the thing insured, but if the interest be averred 
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specially, it must be proved as stated.’ The general averment is, 
therefore, in most cases, to be preferred. The counts in this case are 
in the usual form, that the plaintiff was interested in the subject mat- 
ter insured, to the amount insured, and were there no objection to the 
maintenance of the action by the plaintiff in his character of assignee, 
this point would be no bar to a recovery.” 

The complaint in the present action conforms to the precedent to 
be found in note 5 to sec. 404, 2 Greenl. Ev. 

It is in the second place insisted that “there is no statement, that 
the rights of the appellee have been injured or destroyed and nothing 
as to damages.” 

We think the objection is not sustained by the record. The com- 
plaint alleges that “all of said property” (fully described in Schedule 
A, and filed herewith) ‘‘ was accidentally and by misfortune totally 
consumed by fire.” The schedule referred to sets forth the property 
destroyed by items, with the value set opposite in figures. The total 
value is $9,072. The notary’s certificate is recited in the complaint to 
the effect, “that the plaintiff really, and by misfortune, has sustained 
by said fire, loss and damage to the amount of the sum mentioned in 
said certificate, to wit : $9,072,” ete. 

In the conclusion of the complaint a judgment is demanded for the 
sum of $3,100. The precedents do not contain any more definite al- 
legations of loss and damage. The Joss averred in the complaint is a 
total loss. The value of the property, at the time of the loss, is given 
in dollars and cents in the schedule, which is made a part of the com- 
plaint. An interest in the insured property to the value of $10,000 
is set, forth in the complaint, and its value alleged to be $9,072. The 
loss being alleged to be total, the damages sustained would be im- 
plied were it not required by the Code that where a recovery of 
money is demanded, the amount thereof shall be stated. 4th clause 
of sec. 49 of the Code, 2G. & H.,76. This requirement was complied 
with in the present case. 

In our opinion the court possessed jurisdiction of the subject mat- 
ter of the action and of the appellant, and that the complaint con- 
tained facts sufficient to constitute a cause of action, and hence, that 
the court committed no error in overruling the demurrer thereto. 

We next inquire whether the court erred in sustaining the demurrer 
to the 6th, 7th, 8th and 9th paragraphs of the answer. 

The 6th paragraph was as follows : 

“ And for answer the said defendant says, said plaintiff falsely and 
fraudulently represented, at the time of issuing of said policy, that 
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said machinery used by him in manufacturing tobacco to be insured 
was of the value of $2,500 when it was only of the value of $900, and 
falsely and fraudulently represented that said manufactured and un- 
manufactured tobacco was of the value of $3,500 when it was only of 
the value of $1,000, and falsely and fraudulently represented that his 
flavoring extracts was of the value of $750 when it was only of the 
value of $150, and said defendant relying upon said representation at 
the time, issued the policy.” 

The policy upon which the action was based was not valued, but 
an open policy. The value at the time of the loss is expressly made 
the criterion. In a valued policy an over-valuation of the property is 
material, but in an open policy it is immaterial. In an open policy 
the company is only liable for the actual value of the property lost. 
A valued policy is a stipulation for liquidated damages. Phill. on 
Ins., vol. 2, secs. 1178 and 1180; 5 Johnson, N. Y., 368 ; Bouvier, Law 
Dic., 345 ; Cox vs. The Attna Ins. Co., 29 Ind., 586. 

In the case last cited it is expressly decided that in an open policy 
an over-valuation is immaterial. The second paragraph of the an- 
swer alleged that the plaintiff falsely and fraudulently represented 
that the value of the property insured was $7,500, when it was only 
worth $2,500. This was in substance the same as the sixth, for un- 
der this paragraph the same evidence was admissible as under the 
sixth. ‘The one was general, while the other was specific in the alle- 
gations of over-valuation, but the same evidence was admissible under 
the one as the other. 

This case was before its trial consolidated with the case of this ap- 
ypellee against The Germania Ins. Co., and by agreement both cases 
were tried together. The jury rendered a general verdict and answers 
te interrogatories as to the value of each class of property lost, so as 
‘to ascertain if the losses covered or equaled the amount of both 
policies. The reason for the consolidation was, both policies were is- 
sued on the same day, in favor of the same person, on the same proper- 
ty, by the same agent, and had the same time torun. After the consoli- 
dation they were tried as one case. The general verdict was for 
$5,100, but was divided as follows: Germania $2,400, [2,000 ?] 
Aurora $3,100 ; for these sums judgment was rendered. It is obvious 
and manifest that the court committed an error in sustaining the de- 
murrer to the sixth paragraph. The seventh paragraph alleges that 
the appellee fraudulently stated, as to said loss by fire, that the whole 
amount of property owned by him lost in said fire, covered by said 
policy, was $8,662, when in truth and in fact the whole value of said 
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property did not exceed $3,000, and said plaintiff well knew the same. 
It is not alleged that the statement was made to the appellant or 
her agent, or that the appellant was induced thereby to expend any 
money or do any act to her injury, that she would not otherwise have 
done. Nor is it alleged that such statement was made under oath in 
the schedule required by the policy, nor in the preliminary proof, nor 
in any transaction in relation to the loss. The statement of loss, after 
the fire, does not increase the risk. There is no condition in the pol- 
icy to which the paragraph can apply. 

The 8th paragraph is as follows: That the plaintiff negligently 
stood by at the time of said loss, and permitted said property em- 
braced in said policy to be consumed and destroyed, and did not 
make any reasonable exertion to prevent said fire or save said prop- 
erty or any part thereof. 

The above paragraph is exceedingly meagre and indefinite in its 
averments, There are no facts averred, but simply conclusions. It says 
the appellee negligently stood by. What is meant by standing by ? 
In another portion it avers that he did not make any reasonable exer- 
tion to prevent the fire or save the property. It is not averred that 
he could have prevented the fire or saved the property from loss. If 
he could have prevented the fire or saved the property from destruc- 
. tion, such conduct would have affected the measure of damages. The 
use of the word negligently will not supply the omission to aver that 
it was in his power either to prevent the fire or loss of property. In 
the connection in which it is used, it has no legal meaning nor does 
it state a fact. 

The condition of the policy is not, that defendant will not be liable 
for any loss, but provides the assured shall use his best endeavor to 
save, secure and preserve the property, and if he fails to do so, the 
insurer will not be liable to pay damages caused by any such neglect. 
We think the answer was clearly bad. 

The 9th paragraph is as follows : 

“And for a further answer defendant says: That said insured did 
not furnish certified copies of bills, invoices or other papers lost or 
destroyed, and did not and would not submit to an examination 
under oath, touching said loss, and would not answer all questions 
touching said loss, though requested to do so and which was required 
by the conditions of said policy.” 

The eighth condition of the policy is as follows : 

“ And whenever required in writing, the insured shall produce and 
exhibit their books of account, and other vouchers, in support of the - 
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claim, and permit extracts and copies thereof to be made, and also 
to exhibit to any person named by this company, or their agent, and 
permit to be examinnd by them, touching any property damaged, or 
on which any loss is claimed, and that every facility be given them to 
do so, and the insured, their agent or clerk, shall also, if required, 
submit to an examination under oath by the agent or attorney of 
this company, and answer all questions touching his, her, or their 
knowledge of anything relating to such loss or damage, and subscribe 
such examination, the same being reduced to writing, and till such 
proof, examination, declaration, certificate and exhibition of dam- 
aged property are produced and permitted by the claimant when re- 
quested as above, the loss shall not be payable.” * * * 

The eighth condition requires the assured, whenever required in 
writing, to produce and exhibit their books of account, and other 
vouchers, in support of their claim, and permit extracts and copies 
thereof to be made. The paragraph under examination does not 
aver that the appellee was required in writing to produce such books 
and vouchers, and permit extracts and copies to be made. There 
was no obligation resting on them to do so until so required in writ- 
ing. 

The next clause of such condition provides that the insured shall 
exhibit to any person named by the company or their agent, and per- 
mit to be examined by them, any property damaged, or on which any 
loss is claimed, and shall afford such person every facility so to do. 
The answer does not attempt to allege a failure to comply with the 
above condition. 

The third clause makes it the duty of the insured to submit to ex- 
amination under oath by the agent or attorney of the company. The 
answer avers, in a very general way, that the appellee refused to 
submit to an examination under oath ; but it does not aver when or 
by whom the request was made. It does not aver whether the re- 
quest was made within sixty days from the loss, or whether it was 
before or after the suit was commenced. A demand made after the 
sixty days, and after action brought, is a nullity. Nor is it alleged 
that the request was made by agent or attorney of the company. 
None other had the right to require such examination. Nor is 
any time or place named when or where such examination was to 
take place. We think the answer bad. 

In our opinion the court committed no error in sustaining the de- 
murrer to the sixth, seventh, eighth and ninth paragraphs of the an- 
swer. This leaves for our decision the questions arising upon over- 
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ruling the demurrer to the second, fourth, sixth, seventh and eighth 
paragraphs of, the reply. 

The second paragraph was intended as a defense to the matter set 
up in the paragraph of the answer, numbered twelve, which was a 
substitute for the tenth paragraph. That paragraph alleged that the 
risk had been materially increased by using the third story of the 
building insured as a store-room for old boxes, casks and rubbish. 
The second paragraph of the reply alleged that the boxes, goods and 
materials referred to were materials commonly used and necessary for 
storing, packing, shipping and receiving tobacco, and carrying on the 
business of manufacturing, buying and selling tobacco, and were used 
in said business, and constituted a part of the risk insured against. 

The learned counsel for the appellant have not pointed out any 
objection to this paragraph of the reply, and we think none exists. 
We think it good. 

The fourth paragraph of the reply is addressed to the answer num- 
bered ten and a half, but there is no such paragraph in the record. 
The record says, “ Come the parties, and defendant files amended fifth 
paragraph of answer herein, which reads as follows, to wit : (see page 
39, line 20, to page 39, line 30 ;) and a substituted tenth paragraph 
of answer, (see page 41, line 26, to page 42, line 14) and an addi- 
tional ten and a half paragraph of answer (see page 42, line 15, to 
page 43 line 4,) and an additional twelfth paragraph of answer, (see 
page 40, line 10, to page 40, line 20,) and plaintiff is ruled to reply.” 

The clerk says the 12th paragraph is substituted for the tenth, and 
the thirteenth is substituted for the tenth and one half. But the 
tenth is in the record, and alleges that the plaintiff failed to give 
written notice of the loss as required by the policy. The thirteenth 
alleges that the plaintiff insured in another company without the con- 
sent of the defendant. The twelfth is the only paragraph of the an- 
swer which alleges that the risk was increased by using the upper 
story for a store-room, by the adjoining building being used for a 
printing-office, and by another building which was adjoining being 
used as a carpenter-shop, where doors, window-frames, and sash, and 
other inflammable lumber, were stored, and that plaintiff failed to 
give defendant notice. The fourth paragraph of the reply alleged 
that the printing-office was placed in the adjoining building with the 
knowledge and consent of the local agent of the appellant. The ob- 
jection to the reply is, that it assumes to answer the whole paragraph 
of the answer, but only answers a part, because no reference is made 
to the adjoining building being used as a carpenter’s shop, and for 
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the storage of inflammable lumber. If the reply was addressed to 
the twelfth paragraph, the objection would be well taken ; but it is 
addressed to ten and one half, and assumes to be in bar of the entire 
answer, and as that paragraph is not in the record we cannot say, 
and have no right to assume, that it related to anything but the 
printing-office. 

There is a reply in denial to the 12th paragraph of the answer. 

Under the facts stated we cannot say that the fourth paragraph of 
the reply was bad for assuming to be in bar of the whole paragraph 
of the answer, when in fact it only constituted a defense to a part 
of it. 

The eleventh paragraph alleges that the plaintiff failed and refused 
to produce his books and bills of purchase, etc. 

The sixth paragraph of the reply alleged, as an excuse for such 
failure, that they were destroyed by fire. This was a good excuse ; 
the reply was good. ? 

The seventh paragraph of the reply is addressed to the answer 
number ten and one half, and says that the plaintiff had no know- 
ledge that the said adjoining building was used for the storagé of in- 
flammable materials. Inasmuch as such paragraph of the answer is 
not in the record, we cannot determine anything as to the seventh 
paragraph of the reply. 

The eighth paragraph of the reply is addressed to the ninth para- 
graph of the answer. As we have seen, a demurrer was correctly sus- 
tained to that paragraph of the answer. It is therefore wholly im- 
material whether the reply was good or bad. But we presume it was 
really intended for a reply to the tenth paragraph, which alleges that 
the certificate of the loss was improperly certified. It was certified 
by a notary public instead of the nearest magistrate. The reply al- 
leged that the defendant was a foreign insurance company, and that 
a certificate by the nearest magistrate was no longer required by the 
statute. 

The sixth section of the act of December 21st, 1865, regulating for- 
eign insurance companies, provides that “no such insurance compa- 
nies shall insert any condition in any policy hereafter issued, re- 
quiring the insured to give notice forthwith, or within a period of 
time less than five days, of the loss of the insured property, nor shall 
any condition be inserted in such policy requiring the insured to 
, Procure the certificate of the nearest justice of the peace, mayor, 

judge, clergyman, or other official, or person, of such loss, or the 
amount of such loss, and any provision or condition contrary to the 
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provisions of this section, or any condition in said policy inserted to 
avoid the provisions of this section, shall be void ; and in no condi- 
tion or agreement not to sue for a period less than three years, shall 
be valid.” 3 Ind. Stat., 315. 


The policy upon which the action is founded was executed on the 


, 10th day of March, 1871, and consequently was governed by the pro- 
visions of the above-quoted section. Under such section the reply 
was good. 


We have thus gone through the entire record, and have examined 
and passed upon every question arising in the record, and have 
reached the conclusion that no such error intervened as would justi- 
fy us in setting aside the verdict of the jury and the judgment of the 
court below, and awarding a new trial. 

The judgment is affirmed with costs. 


UNITED STATES CIRCUIT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 


Ocroser Term, 1873. 


BREWERS’ FIRE INS. CO. OF AMERICA 
vs. 


HENRY CLAUSON.* 


} A paper was circulated for the purpose of obtaining subscriptions to enlarge the 
capital of an insurance company and establish a branch ’office in New York ; 
but before the required amount was subscribed upon this paper the solicitors 
of subscriptions, with the consent of the defendant, abandoned the enterprise 
for the purpose of establishing an independent insurance company. After the 
abandonment the deficiency to the required amount was obtained through the 
exertions of the plaintiffs. 


Held, that if the paper was a present agreement to pay money to the plaintiffs, 
then any parol or unexpressed condition between subscribers and plaintiffs 





* Case tried February 20th, 1874. 
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would not invalidate it, and it was not in the power of the solicitors of sub- 
scriptions to abandon it. 

Held, that if the subscription paper was mercly an experiment, and not to be de- 
livered till the whole sum was raised, then the solicitors were the agents of 
both parties, and the defendant was not bound by it ; but if they were agents 
of the plaintiff merely, then the defendant is liable. If the paper was merely 
an escrow or urperfected instrument, whose validity was dependent on the 
whole amount being raised, and if before this was done the project was aban- 
doned and the paper given up te the subscribers as an abanduned contract, 


then it was not binding. 
Held, that the burden of proof lies with the defendant to show that the paper was 
a conditional contract, dependent on the whole amount being subscribed. 


Held, that if the whole amount was subscribed, then the paper became a perfected 
contract, and binding, and belonged to the plaintiffs. 

Held, that if the whole amount was raised and the project was abandoned in bad 
faith for the purpose of starting another company, then the abandonment was 
unjustifiable. 

Held, that subscriptions obtained for the purpose of enlarging the company, and 
by other persons than those having charge of this subscription paper, are 
to be considered as parts of the original amount required. 


Held, that the pluintiff was entitled to a reasonable time after the project was de- 
clared to be abandoned by the solicitors, to obtain the full amount required. 


Satomon & Bunge, for Plaintiff. 
Bracu & Brown, for Defendant. 


Suremayn, J. 


Gentlemen of the Jury: This is an action to recover the sum of 
$2,500 and interest, being an installment of twenty-five per cent. 
called by the plaintiffs upon a stock subscription of $10,000, claimed 
to have been made by the respondent to the capital stock of the 
plaintiff, a fire insurance corporation. 

It is proved that the plaintiffs are a corporation, incorporated in 
accordance with the laws of the State of Wisconsin, and located in 
_ Milwaukee, in that State. 

It is admitted that the defendant, with sundry other persons, 
signed the subscription paper which has been produced, which, upon 
its face, purports to be a subscription by the defendant of the sum of 
$10,000 to the capital stock of the plaintiffs’ corporation. 

It is proved that the plaintiff called for the installment of twenty- 
five per cent., of which call notice was given to the defendant, and 
demand made therefor. 

A prima facie case has thus been made by the plaintiff, by the 
proof of their due incorporation, of the defendant’s signature to the 
paper read in your hearing, by the call for an installment of twenty- 
five per cent., by the notice to the defendant of that call, by a de- 
mand upon him for payment, and his non-compliance therewith. 
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Sundry defenses are interposed. The main one is that the sub- 
scription paper was never a perfected and operative contract between 
the subscribers and the plaintiffs ; that prior to its circulation the 
proposal was made to a portion of the subscribers, who were brew- 
ers in the city of New York, that an endeavor should be made to in- 
crease the capital stock of the plaintiffs’ corporation, in the sum of 
$200,000, upon which 25 per cent. should be paid in cash, for the 
purpose of enabling the plaintiff to comply with the statute of this 
State, which requires a cash capital of $200,000 on the part of insur- 
ance companies doing business here, and establishing an Eastern De- 
partment in this city ; that it was informally agreed that an attempt 
should be made to obtain subscribers to said amount, and that until 
this result was attained, the paper should not be a perfected and op- 
erative instrument, deliverable to the company ; and that the attempt 
not having succeeded, the project was abandoned with the knowledge 
and acquiescence of the solicitor of the subscriptions, and that the 
paper remained an uncompleted instrument in the hands of one of 
the subscribers. 

It is conceded that no condition to the effect that the paper should 
not be binding was ever inserted in the paper or appended to any 
siguature.- And it is claimed by the plaintiffs that while it was a de- 
sire on theix part that the sum of $200,000 should be obtained, that 
this was never a condition, expressed or implied, affecting the valid- 
ity of the subscriptions, but that the paper was an ordinary subscrip- 
tion paper, containing a completed and perfected contract in itself, 
binding upon each party as soon as it was signed. And it is further 
claimed, that if any such condition was ever annexed by parol, the 
sum of $200,000 was in fact raised, and so that the project never 
could have been justly abandoned by the subscribers, but that any 
attempted abandonment was an attempt to avoid their own deliber- 
ate contract, and the retention of the paper was a wrong upon the 
company. And here comes the main question of law which has so 
frequently been discussed in your hearing. 

It is impossible by parol to alter or vary or modify a written con- 
tract, and to annex conditions thereto not expressed in the written 
agreement. If this paper was put forth and signed by the parties 
who appended their names thereto as a present agreement with the 
corporation to pay money to them, then, although there was an un- 
expressed condition by which it was to be void, or to become void 
unless $200,000 was raised, it is valid and binding upon each signer.* 


* To this instruction the defendant’s counsel excepted. 
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But if the paper was issued and signed not as a contract or agree- 
ment with the defendants upon its execution, but to be kept and 
retained by the persons in whose hands it was, as an uncompleted 
contract, and the property of the subscribers, and not to be delivered 
to the plaintiffs until the result of $200,000 was reached, and then, 
and not until then, to be an operative instrument, and to be delivered 
to the plaintiffs, and before that result was attained it was, with 
the consent of the person who thus acted as ageft of both parties, 
abandoned as a useless paper, and returned to the subscribers, then 
the defendant is not bound. 

And here the main controversy turns : you are carefully to discri- 
minate and reject all testimony offered by the defendant, as not estab- 
lishing his defense, which merely shows that the paper was, when 
signed, a contract to pay money, and to become thereafter void in 
the event that the parol condition was not complied with.* Such 
testimony does not tend to prove his defense.* Testimony supports 
his case, which tends to show that the paper was put into the hands 
of Jacobs and Katzenmayer for signature as a paper, and remained 
an experiment, and not the property of the plaintiffs, and not to be 
delivered to them until the $200,000 had been obtained from some 
source in the Eastern States. In this view Katzenmayer and Ja- 
cobs were not simply the agents of the plaintiffs, but the agents of 
both parties, and they received each signature upon the agreement 
that the paper was not to be delivered until the entire sum was 
raised. 

Was the paper as it passed from each subscriber a contract with 
the company, to become thereafter void upon the happening of a con- 
dition resting in parol? If so, the defendant is bound.* Or was it 
as it passed from each subscriber an unperfected contract, to be de- 
livered to the plaintiffs only when the whole sum should be raised, 
until then an inchoate and unperfected and undelivered agreement ? 
If so, the defendant is not bound, provided the $200,000 was not 
raised. 

If, when Jacobs and Katzenmayer took the paper, they took it as 
the agents of the plaintiffs only to obtain subscriptions, aad each sig- 
nature was a promise by the subscribers to the company to pay the 
money to them, then, although there was a parol condition that the 
promise should be thereafter void, such parol condition is ineffectual, 
and the defendant is bound, whether the entire sum was raised or 
not.* Or on the other hand, if when Jacobs and Katzenmayer took 


* To this instruction the defendant's counsel excepted. 
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the paper, there was an agreement that until the same was raised, it 
should not be delivered to the company, but should remain in their 
hands in the nature of an escrow, to be returned to their subscribers, 
then if $200,000 was not raised, and the paper was prior to the time 
when $200,000 was obtained, with the consent of Katzenmayer, acting 
in good faith, returned to the subscribers, then the defendant is not 
bound. And, therefore, if under the suggestions that I have laid 
down, you find that Messrs. Jacobs and Katzenmayer, in obtaining the 
subscription of the defendant, acted as the agents of the plaintiffs 
alone, and not as agents of the subscribers, with no reference to them 
and no duties to be performed to them, then you should find for the 
plaintiffs.* 

To express the point more briefly, the question in this part of the 
case is, was this paper entrusted to Jacobs and Katzenmayer to be 
delivered to the plaintiffs only upon the happening of a certain event, 
or was it delivered to them as a present contract with the company.* 
Ii the former, then the paper is not binding if $200,000 was not 
raised, and before that event it was with the consent of Katzenmayer 
redelivered to the subscribers as an abandoned contract. 

This is the main question of fact which you are to consider—that 
is, “ was the paper entrusted to Jacobs?” etc. You are to scrutinize 
the testimony offered by the defendant, who takes the burden of 
proof. You are to look at and weigh the testimony of the plaintiffs. 
Upon this part of the case you are to scrutinize the testimony of the 
defendant’s witnesses, and if you think that what was really meant 
at the time was that this paper was delivered to Katzenmayer by the 
defendant absolutely, and not conditionally, but was a present sub- 
scription for the company, then, although they say that it was not 
to be binding upon them until $200,000 was raised, yet the defense 
was not established, but such condition would be merely an unex- 
pressed condition annexed to the subscriptions, and invalid. f 

The plaintiffs’ witnesses swear in substance, that they took it as a 
present contract with the company. 

If you find that the defendant’s theory of this transaction is not 
established—that is, that Katzenmayer and Jacobs took the paper 
not in the nature of an escrow, but that each signature was a present 
and existing contract, and that the company was thereafter to con- 
sider the subscriptions as void if this $200,000 was not raised, then 
you are to find. for the plaintiffs and need go no further.* 


* To this instruction the defendant’s counsel excepted. 
+ To the latter proposition in this instruetion defendant’s counsel excepted. 
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If you find that the defendant’s theory of the contract is made out 
by preponderance of proof, then you are to inquire whether at the 
time when the meeting was held, at which the paper was abandoned, 
the $200,000 had been raised for the purpose of increasing the capital 
so as to do business in New York and establishing an Eastern Depart- 
ment ; for if the amount had so been raised, then according to the 
theory, the paper became a perfected instrument, and should have 
been therefore delivered to the plaintiffs. If the money had then 
been so raised, the subscription paper, upon such result being ob- 
tained, forthwith belonged to the plaintiffs and should have been 
thereupon delivered to them. Whether delivered or not, it belonged 
to them. Here you are to examine the testimony of the various wit- 
nesses, and you are first to ascertain when the project was abandoned 
by subscribers —whether at the first or second Fifty-eighth Street meet- 
ing. Having ascertained when it was abandoned, you are to find out 
whether it was then properly abandoned; for if the $200,000 had been 
raised, although Katzenmayer may have supposed that it was not, and 
told the meeting so, yet if that amount actually had been raised, the 
subscribers are bound.* For, as I have said, immediately upon its 
being raised, prior to the attempted abandonment, it belonged to the 
plaintiffs and the subscribers could not abandon it. The contract 
was then a completed and perfected contract. 

Was then the $200,000 subscribed by bona fida subscriptions, when 
the subscribers undertook to abandon? 

The defendants say that at the first meeting in Fifty-eighth Street 
they ascertained by the aid of Katzenmayer that $200,000 was not ob- 
tained, and that they then, with his knowledge and consent, abandoned 
the unaccomplished agreement. On the other hand, the plaintiffs say 
that they had got the money and that Katzenmayer was mistaken. 

The representations, declarations and assertions, verbal and written 
of Katzenmayer, are introduced to show that if he made any such 
statement in the Fifty-eighth Street meeting, he erred and misled the 
subscribers. And also, it is attempted to be shown by the declara- 
tions, verbal and written, of Katzenmayer, that the abandonment was 
not because the $200,000 was not raised, but because the subscribers 
proposed to start an independent company of their own, and that this 
abandonment was entirely from another and different reason than the 
failure to obtain $200,000, 

If you find that the $200,000 was in fact raised at the East, for the 
purpose of soenlarging the company that it would do business in New 
sieuengmatieninmnnipsasannnthsbtiontystansenticncaalti heathen mnihaiamatniedbibihialimteidtietniens 


* To this instruction defendant's counsel excepted. 
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York and establishing an Eastern Department, then the abandonment 
was unjustifiable.* And in determining whether the plaintiffs had 
actually obtained the $200,000 subscription contemplated by the 
parties, as,testified to by the defendant’s witnesses, at the time when the 
defendant, and the other subscribers acting with him, undertook to 
abandon the enterprise, you may take into consideration not only 
the bona fide and genuine subscriptions found in the paper circulated 
in New York, but also the bona fide subscripticns made in Philadel- 
phia and other places in Pennsylvania.* 

If the Pennsylvania subscribers were actually bound in the amount 
set against their respective names at the time of the Fifty-eighth 
Street meeting, then those respective amounts are to be considered in 
the computation, although subsequently, and after the abandonment 
by the New York subscribers of their enterprise, the company at 
Milwaukee may have released some of the Pennsylvania subscribers 
from a portion of their subscriptions.* 

If at the time the attempted abandonment took place, the $200,000 
had not been raised, and the determination to abandon was made 
in good faith by the subscribers, and with the knowledge and con- 
sent of Katzenmayer the paper was in good faith returned to one 
of the subscribers as a useless instrument, and was not delivered to 
the plaintiffs as a completed and perfected contract, then the defendant 
is not liable. But if this subscription was abandoned by the defend- 
ant in bad faith, not because the $200,000 had not been raised, but 
because he and his co-subscribers desired to form another company, 
then you will find for the plaintiffs if you find that subsequently, and 
in a reasonable time after the abandonment, $200,000 was in fact 
raised for the purpose aforesaid,* and in examining the evidence on this 
point you are at liberty to consider so much of the Pennsylvania list 
as was subscribed after the 20th, and the fact that the New York 
agency was established. . 

If you find the questions thus submitted to you in favor of the 
plaintiffs, then there was sufficient consideration for their promise, 
although a Department of the East has never been created.* 

The defendant and his associates cannot, by refusing to comply 
with their part of the agreement, and so preventing the plaintiffs 
from fulfilling their expressed intention, successfully claim that there 
was a failure of consideration.* 

If you find for the plaintiffs you will find the sum of $2,500 and in- 
terest from the time of the demand, the 1st of November, 1871. 


* To this instruction defendant's counsel excepted. 





926 Report of Decisions. [ Dee., 


Defendant’s counsel requested the court to charge : 

1. That to constitute a contract, delivery and acceptance are es- 
sential. 

The court refused so to charge otherwise than as already. charged, 
and defendant’s counsel excepted. 

2. That if the subscription counted upon was handed to Jacobs and 
\Katzenmayer, or either, solely to be circulated with a view to obtain 
additional subscriptions, this was not such a delivery as to render it 
an operative contract, and the plaintiffs under the proof cannot re- 
cover. 

The court refused so to charge otherwise than as already charged, 
and defendant’s counsel excepted. 

3. If the subscription paper was a mere provisional instrument, 
circulated and signed in aid of an experiment or effort to establish a 
branch of plaintiffs’ corporation in New York, and not intended to 
become binding unless $200,000 was subscribed, and if such was the 
understanding of both parties, plaintiffs, under the evidence, cannot 


recover. 

The court refused so to charge otherwise than as already charged, 
and defendant’s counsel excepted. 

4. If the subscription paper was passed to Jacobs and Katzenmayer, 


or either, to circulate, and with the declaration and understanding that 
it was to be void if the sum of $200,000 in the aggregate was not 
subscribed, it is of no effect if that amount was not subscribed. 

The court refused so to charge otherwise than as already charged, 
and defendant’s counsel excepted. 

5. In ascertaining the aggregate amount subscribed, the jury must 
not estimate any subscription not proven to have been made by the 
party purporting to have subscribed, or by his authority, or which was 
adopted by such party. 

The court refused so to charge otherwise than as already charged, 
and defendant’s counsel excepted. 

6. That the Pennsylvania subscriptions are not to be considered 
in ascertaining the aggregate amount subscribed, if the jury find it 
was one of the conditions that the $200,000 subscription was to be 
obtained in New York and its vicinity. 

The court refused so to charge otherwise than as already charged, 
and defendant’s counsel excepted. 

7. That (if the court hold against the last request) the jury must 
reject all subscriptions on the Pennsylvania list not satisfactorily 
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proven to have been made by the party purporting to have sub- 
scribed. 

The court refused so to charge otherwise than as already charged, 
and ‘defendant’s counsel excepted. 

8. That the subscriptions thereupon purporting to have been made 
by a firm, are not valid without proof of acquiescence therein on the 
part of each member of such firm. 

The court refused so to charge otherwise than as already charged, 
and defendant’s counsel excepted. 

9. That no subscriptions on the Pennsylvania lists are to be con- 
sidered by the jury that were made after the meeting in Fifty-eighth 
Street on the 20th of September, 1870, at which it was determined 
that $200,000 was not subscribed, and the enterprise was abandoned. 

The court refused so to charge otherwise than as already charged, 
and defendant’s counsel excepted. 

10. That the defendant had the right on the 20th September, 1870, 
to withdraw from the enterprise, and in doing so and in notifying - 
plaintiff through Katzenmayer or Blatz, his subscription became in- 
operative. 

The court refused so to charge otherwise than as already charged, 
and defendant’s counsel excepted. 

11. That under the evidence the subscription counted upon was 
without consideration and void, and plaintiffs cannot recover. 

The court refused so to charge otherwise than as already charged, 
and defendant’s counsel excepted. 

12. That under the evidence there was a total failure of the con- 
sideration for the subscription, and plaintiffs cannot recover. 

The court refused so to charge otherwise than as already charged, 
and defendant’s counsel excepted. 

13. If the jury conclude that their subscription paper was sub- 
scribed by defendant, that a branch of plaintiffs’ corporation should 
be founded at New York, and that the money subscribed should be re- 
tained in New York and the branch be managed by New York officers, 
and upon the agreement that $200,000 should be subscribed for that 
purpose, and upon the further agreement that the subscription should 
be void if each of these requirements should not be fulfilled, prior to 
the determination of the subscribers at the meeting in Fifty-eighth 
Street on the 20th September, 1870, then the plaintiffs cannot recover. 

The court refused so to charge otherwise than as already charged, 
and defendant’s counsel excepted. 

Defendant’s counsel further requested the court to charge that if 
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the erased subscriptions appearing upon the Pennsylvania list were 
erased or reduced by the consent of Blatz, the solicitor of the sub- 
scriptions, at the time before he left the place of subscription, that 
they are to be estimated at the reduced amount. The court so charged. 

Verdict for plaintiffs. Case appealed to United States Supreme 
Court. 


COMMISSION OF APPEALS OF NEW YORK. 


EDWIN F. REDFIELD, Respondent, 
vs, 
THE HOLLAND PURCHASE INS. CO., Appellant.* 


The plaintiff had conveyed the property to J., who immediately conveyed it to the 
wife of the plaintiff, and there was a verbal agreement that the wife should con- 
vey to the husband a life estate in the land. ‘The plaintiff occupied and used 
the land as his own. 

Held, that if a court of equity would enforce the performance of the parol agtee- 
ment between the plaintiff and his wife, the plaintiff had an insurable interest 
in the property. 

Held, that where a part performance of a contract in respect to lands is proven, a 
court of equity will supply the want of a written agreement. 

The buildings were insured $500 on the house, $600 on the barn, and $400 on the 
produce therein. The claim for $400 on the produce was not disputed. Held, 
that a reccipt for $400 as a full satisfaction of the loss sustained on the policy 
is no bar to his recovery of the remainder for which he has received no satisfac- 
tion. 


Anprews, J. 


It is claimed by the defendant that the plaintiff, when the contract 
of insurance was made, had no insurable interest in the barn covered 
by the policy. The plaintiff was at that time in possession of the 
land on which it stood, but his wife had the legal title. She acquired 
it by deed from one Jencks, dated November 25th, 1868, to whom on 
the same day the plaintiff had conveyed the land without considera- 
tion, with the intent that he should immediately thereafter convey it 


* Decision rendered April 14th, 1874. 
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ti the wife. The real transaction was a conveyance of the land from 
the husband to her, and the deed to Jencks was interposed for the 
reason that the disability of coverture was an obstacle to a direct con- 
veyance. ‘ 

It is found by the referee, that at the time the plaintiffs’ deed was 
executed it was verbally agreed, between him and his wife, that after 
she should acquire the legal title to the land she would give him a 
life estate therein, and convey it by a proper instrument of convey- 
ance, and that there was no other consideration for the deed to her. 
No lease had been executed by the wife to’ the husband at the time 
the insurance was effected, but he had remained in the occupation of 
the farm from the time of the conveyance, and had cultivated it on 
his own account as he had before the conveyance to the wife, and the 
proceeds had been used by him for the support of his family. 

The evidence justifies the finding of the referee as to the parol 
agreement made when the plaintiff's deed was executed, and the iu- 
tention of the husband, as disclosed by the agreement made, was to- 
vest in the wife a remainder dependent upon a precedent estate for 
life in him, for this would have been the legal effect of the transaction. 
if the parol agreement had been fully executed. The fact that this 
intention was not effected by a conveyance of a remainder in the first 
instance would be relevant to the inquiry whether the alleged agree- 
ment was made, but the agreement having been found upon suflicient 
evidence, its existence is to be assumed in determining whether the 
husband had an insurable interest in the property when the policy 
issued. 

The case then is this: The owner of an estate in land agrees by 
parol to convey it to another in fee, upon the verbal promise of the 
person to whom the conveyance is to be made, on receiving it to give 
back a conveyance to the grantor of a life estate in the same premises.. 

The agreement, on the part of the owner, is then executed by a 
conveyance in pursuance of the agreement. 

The grantee neglects or omits to convey the life estate according to 
the agreement, and the grantor remains in possession. Will a court 
of equity enforce the performance by the grantee of the parol agree- 
ment, or restrain the grantee from proceeding upon his legal title to 
acquire the possession as against the grantor? 

if the plaintiff had an equitable right to the possession of the land 
under the agreement with his wife at the time the contract of insur- 
ance was made, which a court of equity would protect and enforce, 
then it cannot be doubted that he had an insurable interest in the 
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property. Kirby vs. Sisson, 1 Wend., 83; Tyler vs. The Aitna Fire 
Ins. Co., 12 ib., 507; 2 Am. Ldg. Cases, 809, and cases cited. 

The statute of frauds is supposed to furnish an answer to the as- 
sertion by the husband of a right to the possession under the parol 
agreement. But part performance of contracts in respect to lands 
within the statute, supplies in the view of courts of equity the lack of a 
written agreement, where otherwise one party would be enabled to com- 
mit a fraud upon another; and this case is within the principle of the 
case referred to by Lord Hardwicke in Young vs. Peashy, 2 Atk. 257, 
where a man intended to make a mortgage of his estate by two differ- 
ent deeds, te one an absolute one, and the other a defeasance upon 
payment of the mortgage money, which was the old way of making 
mortgages ; he executed the absolute conveyance, but when he had 
done so the other party refused to execute the defeasance, but the 
court, Lord Hardwicke said, without any difficulty decreed him to do 
it. And in Caldwell vs. Carrington, 9 Pet., 86, the court enforced a 
parol contract for the exchange of lands, where one party had executed 
the contract, and no conveyance had been made by the other. See, 
‘also, Ryan vs. Dox, 34 N. Y., 307. 

The agreement in this case contemplated a conveyance by the wife 
of the life estate to the husband. His rights were not to be left in 
parol, and the arrangement was not subject to the objection which 
applies to an attempt to create a parol and secret trust in favor of a 
grantor. 

We are of opinion that the plaintiff had an insurable interest in 
the barn, and it does not appear that the injury to his equitable life 
estate did not equal the sum for which the property was insured. 

In the conditions of insurance which are annexed to and form a 
part of the policy, it is provided, that if the insured property be held 
in trust, or be a leasehold or other interest not absolute, it must be so 
represented to the company, and it is claimed that as the plaintiff had 
.a leasehold interest only at the time of the insurance, which was not 
referred to in the application, he cannot recover. No reference to 
this condition was made in the pleadings or on the trial, or in the re- 
port of the referee, and the point cannot now be taken by the defend- 
ant. Ifthe question had been raised on the trial, we cannot say that 
a waiver or discharge of the condition might not have been shown, 
and it is not raised by the general exception to the finding that the 
plaintiff was entitled to recover. 

The only remaining question relates to the effect to be given to the 
instrument signed by the plaintiff and taken by the defendant’s agent 
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on the payment of $400 for the loss by the destruction of the produce 
of the plaintiff in the barn, and which was specially insured for that 
sum. By that writing the plaintiff declares that he accepts the $400 
as full satisfaction for the loss sustained on the policy, “ canceling 
$1,500 on said policy.” 

The aggregate of the insurance was $1,500, of which $500 was on 
the dwelling-house, $600 on the barn, and $400 on the produce 
therein. 

The referee finds that the liability of the defendant for the $400 
was not disputed, and the sum paid was paid for the insurance on the 
produce. There was no technical release, and the payment of this 
sum formed no consideration for the discharge of the liability of the 
defendant in respect to the insurance on the barn, and the want of 
consideration for the discharge of that liability was a good answer to 
the claim that it was covered by the terms of the receipt. Ryan vs. 
Ward, 48 N. Y., 204, and cases cited. 

The judgment should be affirmed with costs. 

All concur. 


SUPREME COURT OF WISCONSIN. 


HELEN F. WEBSTER, Respondent, 
US, 


THE PHGENIX INSURANCE CO., Appellant.* 


Policy contained the condition, ‘‘if the assured shall have or shall hereafter make 
any other insurance on the property hereby insured, or any part thereof, with- 
out the consent of the company written hereon, this policy shall be void.” The 
day after the fire the local agent informed the company of the fire, anda few 
weeks subsequently the company required full plans and specifications of the 
house destroyed. At the time that the policy was renewed, the local agent 
knew that additional had been procured, and gave his assent thereto. 

Held, that the terms of a policy which would render a policy void, may be waived 
by the insurer. 


Held, that the requirement by the defendant that the plaintiff should furnish plans 


_—— 


* Opinion filed September 15th, 1874. 
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and specifications of the property destroyed, after notice of additional insur- 
ance, was a waiver of the above condition. 


Held, that the defendant had his electicn to declare the policy void because of the 
additional insurance, or treat it as valid and require the proofs of loss, and hav- 
ing chosen the latter, he was estopped from having recourse to the former. 


This action is upon a policy of insurance on the dweliing-house of 
the plaintiff in Menasha, issued by the defendant December 2nd, 1867, 
for five years, and renewed December 2nd, 1872, for five years. Such 
dwelling-house was destroyed by fire December 19th, 1872. The 
policy contains the following condition : 

“Tf the assured shall have, or shall hereafter make any other insur- 
ance on the property hereby insured, or any part thereof, without the 
consent of the company written hereon, this policy shall be void.” 
On the 16th of December, 1871, the plaintiff took a policy from the 
Imperial Insurance Company on the same house, and the sole de- 
fense to the action is, that the plaintiff obtained the latter policy with- 
out the knowledge or consent of the defendant. 

The policy issued by the defendant was renewed through the 
agency of one Fisher, who was then the local agent of the defendant 
at Menasha. The question litigated on the trial was whether, pre- 
viously to such renewal, the plaintiff's agent and husband, A. J. Web- 
ster, informed Fisher that such additional insurance had been effected 
in the Imperial company, and the testimony relating thereto was con- 
flicting. Mr. Webster testified that he informed Fisher of the facts 
soon after the additional insurance was taken, and Fisher denies that 
he received any such information from Webster. There were some 
slight circumstances proved tending to corroborate Webster. 

It was proved on the trial that the next day after the house was 
burned, that is, on the 20th of December, 1872, Fisher wrote to the 
general Western agent of the defendant at Cincinnati, and telegraphed 
to Mr. Iott, the special adjuster of the defendant of losses in this 
State, informing those officers of the Imperial company’s insurance on 
the house. On the 7th of February following, the general Western 
agent addressed a letter to Mr. Fisher, which was received by him, 
and the contents thereof communicated to Mr. Webster, and which 
letter is as follows : 


Crvawnatt, February 7th, 1873. 
H. D. Fisuer, Ese.: Dear Sir:—Your favor of the 4th inst., ac- 
companying certain documents in the claim of Mrs. Helen F. Webster, 
are received. As proofs, they are by no means satisfactory, and as 
one of the points of deficiency we may mention that it is not shown 
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what the actual worth of the property was, as covered by our policy. 
You will please inform Mrs. H. F. Webster that, in accordance with 
the conditions of our policy, we require full plans and specifications 
of the house destroyed, which, when ready, may be sent to this office.’ 


A few days after the fire, Mr. Iott also required the plaintiff to 
furnish such plans, drawings and specifications of the house, as well 
as estimates of the costs of rebuilding it. When these requirements 
were made, those officers of the defendant knew all about the Imperial 
company’s insurance. The plaintiff furnished such plans, estimates, 
ete., at an expense of over $200. The cause was tried by the court 
without a jury, and the court found as a fact (among others) that 
when the policy was rendered, Fisher, the agent, knew of the addi- 
tional insurance in the Imperial company, and gave his assent and 
permission thereto. The court rendered judgment for the plaintiff 
for the amount of the policy. 

The defendant, by its attorney, afterward moved for a new trial. 
The motion was founded on certain affidavits made by several persons 
to the effect that after the fire, and before the trial, Mr. Webster said 
to some of the affiants that he gave no notice of the additional insur- 
ance to Mr. Fisher. It was claimed that the defendant was surprised 
by the testimony of Mr. Webster in that behalf, and was not pre- 
pared on the trial to rebut it. The court denied the motion fora 
new trial. 

The defendant has appealed to this court from the judgment, and 
from the order denying the motion for a new trial. 


Lyon, J. 


The appeal, in form, is from the order denying the motion for a 
new trial, and also from the judgment, but it was quite unnecessary 
to take it in that form. Such order involves the merits and necessari- 
ly affects the judgment, and would therefore be reviewed by this 
_ court on an appeal from the judgment alone. T. S., 1632, § 6. 

We find it unnecessary to determine whether the affidavits on which 
the motion for a new trial was predicated, show a case of surprise 
which entitles the defendant to a new trial, because, if it be conceded 
that when the policy was renewed, (December 2nd, 1872,) the agent 
of the defendant did not know, and had never been informed that ad- 
ditional insurance had been taken on the plaintiff's house in the Im- 
perial company, we are still satisfied that the judgment of the Circuit 
Court is correct. Our reasons for this opinion will be briefly stated. 
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In Miner vs. ‘she Phoenix Ins. Co., 27 Wis., 693, this court held 
that the breach by the insured of a condition in the policy, the effect 
of which, by the terms of the policy, was to render the same void, 
may be waived by the insurer. The logic of that case (and of numer- 
ous others decided by the courts of this country) is, that upon a — 
breach of such a condition the contract of insurance does not become 
absolutely void, but voidable only. That is to say, it hecomes void 
at the election of the insurer, and not otherwise. See Viele vs. Ger- 
mania Ins. Co., 26 Iowa, 9, and a learned note at the close of the 
opinion, where this subject is ably considered and a large number of 
the cases relating to it are cited. 

The question before us in the present case is, whether the facts 
that the defendant required the plaintiff to furnish plans and specifica- 
tions of the insured house, after notice of the additional insurance, 
and that the plaintiff furnished the same, or procured them to be pre- 
pared at a large expense, pursuant to such requirement, are sufficient 
evidence of a waiver of the condition, and estop the defendant from 
asserting that the policy was forfeited because its consent was not ob- 
tained to such additional insurance. 

By applying to this question certain elementary legal principles, it 
may be readily and correctly answered. Those principles are thus 
stated by an able and discriminating law writer: “A party cannot 
occupy inconsistent positions; and where one has an election between 
inconsistent courses of action, he will be confined to that which he 
first adopts. Any decisive act of the party, done with knowledge of 
his rights and of the fact, determines his election and works an es- 
toppel.” Bigelow on Estoppel, 578. 

In the present case the defendant had an election between two courses 
of action, each entirely inconsistent with the other. It could have 
declared the policy void because of the additional insurance effected 
without its consent, or it could treat the policy as valid, and, pursu- 
ant to stipulations therein, could require the plaintiff to furnish, in ad- 
dition to the usual proofs of loss, plans and speeifications of the build- 
ing destroyed. With full knowledge of all the facts it chose the latter 
course, and the plaintiff, at great expense to herself, complied with its 
requirement. This was a most decisive act on the part of the defend- 
ant—an act utterly inconsistent with an election to consider the poli- 
cy void for a breach of any of the conditions thereof—and it seems 
7 Very clear to us that the defendant is estopped thereby from insisting 

on a forfeiture of the policy. 
It is quite immaterial that the plaintiff was also required by another 
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insurance company, having a risk on her house, to furnish such plans 
and specifications. The requirement of this defendant in that behalf, 
as evidenced by the letter of February 7th, 1873, written by its gen- 
eral agent, is entirely independent of any similar requirement by any 
other insurance company. But we do not see that the principle of 
the transaction would be any different had the defendant joined with 
some other company in requiring the plans, etc., and had the same 
been furnished to such companies jointly. The act of the defendant 
would still be an election to treat the policy as a valid and subsisting 
contract. 

It follows from the view we have taken of the case, that the judg- 
ment of the Circuit Court must be affirmed. 


COURT OF APPEALS OF MARYLAND. 


Apri Term, 1874. 


SAMUEL M. BOWMAN 
vs. 


THE FRANKLIN FIRE INSURANCE CO. 


Held, that an agreement to dispense with the due and formal authentication of 
records of judgment in another State against the property, reserving the right 
to object to such records on other grounds, is binding on the plaintiff. 

Held, that the failure to disclose the fact that there were judgment liens against 
the property is fatal to the policy. 

As a part of the insurance was on the building and part on the machinery, held, 
that the contract was an entire one, and that the plaintiff was not entitled to re- 


cover on the insurance on the machinery, notwithstanding the insurance on the 
building was void. 


Atvey, J. 


1. In regard to the first question presented on this appeal we can 
have no doubt. There would have been no reason for the agreement 
dispensing with due and formal authentication of the records of the 
several judgments given in evidence, if the objection now urged could 
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be maintained. It was expressly agreed that the abstracts of judg- 
ments then made and filed with the Commissioner might be offered 
in evidence as records of the court therein styled, in the same effect 
as if the judgments and records had been duly authenticated as such, 
according to the act of Congress, and the laws of Maryland; the 
plaintiff reserving the right to object to such records as evidence on 
other grounds than the want of due authentication ; and with the 
same reservation of right to object, the facts stated in the certificates 
accompanying the abstracts were admitted to be true; under this 
agreement the short abstracts of the judgments were to be received 
and have allowed to them the same force and effect as if formal and 
duly authenticated records of those judgments had been produced ; 
and by virtue of the agreement in connection with the sections of the 
Code of Virginia, which were produced and admitted to be in force 
in that State, where the property was situate and the judgments were 
rendered, the abstract of the judgment of McCoy, use of Barksdale, 
vs. Keen and Walker, referred to in the court’s instruction, was not 
only conclusive evidence of the existence of the judgment but of the 
lien created thereby. 

2. The 19th clause of the conditions of the policy sued on provides 
that “any incumbrance on the property hereby insured, whether ex- 
isting at the time of issuing this policy or imposed subsequently thereto, 
must be assented to by the company, otherwise the policy shall be 
void,” and the second question presented is, whether a judgment lien 
is an incumbrance within the meaning of this provision of the policy ? 

It is conceded that judgment liens on the property insured existed 
at the date of the policy, and that the fact of their existence was not 
disclosed to the insurance company, and consequently were never as- 
sented to by it. Does the failure to disclose the existence of the liens 
render the policy void? If a judgment lien constitutes an incum- 
brance, within the meaning of the policy, there can be but one answer 
to the question, and that in the affirmative. 

According to the well understood meaning of the word incumbrance 
it has always been supposed to embrace judgment liens. Indeed no 
incumbrance is more common than that created by the liens of judg- 
ments. It has been repeatedly held, if judicial decisions could be re- 
quired on such a question, that the term incumbrance does embrace 
judgment liens; (Jenkins vs. Hopkins, 8 Peck, 346; Smith vs. 
McCampbell, 1 Black, 100 ; Hall vs. Dean, 13 Johnson, 105 ;) and we 
have not been able to find anything in any of the numerous conditions 
and stipulations of the policy, which, by any fair construction, will 
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justify the restricted meaning attempted to be assigned to the term 
by the plaintiff in this case. 

The condition in the policy is a substantial and important one for 
the protection of the company, and there is no good reason to sup- 
pose that judgment liens were not as much within the object of the 
provision as any other incumbrance. The great purpose of all such 
provisions in policies of insurance is to enable the insurer to determine 
the extent of the risk, and the nature and extent of the interest of the in- 
sured in the premises. Ifthe property to be insured is incumbered by 
judgments, mortgages, or liens for unpaid purchase money, it is al- 
ways of importance for the insurance company to be informed of the 
fact, as upon the existence or non-existence of real interest and motive 
on the part of the insured to protect and preserve the property, the 
premium for insurance may justly be regulated. This is a substantial 
element in the contract of insurance, and there is no good reason for 
the restricted construction of the clause contended for by the counsel 
of the plaintiff. Clauses of a similar import to the one under con- 
sideration have been construed by the Supreme Court of Pennsylva- 
nia, and that court has held, without the slightest hesitation, that 
judgment liens are incumbrances within the meaning of the condition: 
Brown vs. Com. Mut. Ins. Co., 41 Penn., 187 ; Penn Ins. Co. vs, Gott- 
man, 48 Penn., 151 ; Gottman vs. Penn Ins. Co., 56 Penn., 210. 

As to what would be the effect on the policy of a judgment rendered 
against the insured in invitum, it is not now necessary to determine. 
but as to judgments in existence at the date of the policy, and such as 
are thereafter rendered against the insured by his consent or confes- 
sion, and which constitute liens on the property insured, we think 
they are clearly within the meaning of the condition, and as the 
plaintiff wholly failed to make known the existence of the judgment 
liens on the property at the time he applied for and obtained the 
policy sued on, it follows from what we have said, that the policy is 
void, according to the express stipulation of the parties. 

3. The third and last question presented is, whether, as part of the 
insurance was on the building and part on the machinery therein, it 
was competent to the plaintiff to recover on the policy such amount 
as was apportioned to the machinery, notwithstanding the policy is 
void as to the building? 

In regard to this question, the difficulty in the plaintiff’s way is, 
that the contract is entire. The consideration for it was entire, and 
in such case the contract is held to be entire, although its subjects 
may consist of several distinct and wholly independent items. More- 
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over, the stipulation in regard to the forfeiture applies to the policy 
as an entirety. This question is settled in this State, as it is in many 
of the other States, adversely to the right claimed by plaintiff here. 
Assum vs. Asso. Fire Ins. Co., 5 Md., 165; Gottman vs. Penn Ins. 
Co., 56 Penn., 210; Triesmuth vs. Agawam Ins. Co., — Cush., 570 ; 
Brown vs. People’s Mut. Ins. Co., 11 Cush., 280; Lee vs. The Howard 
Ins. Co., 3 Gray, 583 ; 2 Pars. on Contracts, 31. 

Finding no error in the rulings of the court below, its judgment 
will be affirmed. 

Judgment affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Cumberland County. 


COLUMBIA INSURANCE COMPANY 


vs. 
MASONHEIMER.* 


The secretary of an insurance company is the organ of communication with policy- 
holders, and has authority to inform a holder of the cancellation of his policy. 
On such cancellation there can be no recovery of assessment on premium rate. 
fod language of the secretary in this case construed to be a notification of can- 
cellation. 


Jos. Rirner, Ese, for Plaintiff in Error. 


Joun Hays, Esq., for Defendant in Error. 
Wittrams, J. 


The secretary was the proper organ of communication between the 
company and the defendant as the assignee and holder of one of its 
policies, and it was clearly within the scope of his authority to inform 
the defendant of its cancellation for the failure of the assignor to com- 
ply with the condition upon which it was issued, and for the non-per- 
formance of which the company had reserved the right to cancel it. 


* Decision rendered July 2nd, 1874. 
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If the policy was in fact canceled, there can be no recovery of the as- 
sessments on the premium note given by the defendant. It was wholly 
without consideration if the contract of insurance was rescinded, after 
the assignment of the policy, for the non-payment of a previous assess- 
ment by theassignor. No question is made in regard to the right of the 
company to cancel the policy, but it is contended that it was not in 
fact canceled, and that the letter of the secretary, taken in its broadest 
sense, does not declare that the company had canceled the policy, 
but only that they had power to do it if they chose to exercise it. 
There can be no doubt, as already suggested, that the letter of the 
secretary was within the scope of his official authority, and that it is 
binding on the company, whether they expressly authorized it or not. 
The only question then is, whether it admits of the construction put 
upon it by the defendant. It is true that it does not assert in express 
terms that the company have canceled the policy for the non-payment 
of the assessment, but is not this the obvious meaning and import of 
its language? If it was not intended that the defendant should un- 
derstand that the policy was canceled, why was he informed that 
“the company cancel all policies on which the assessment is not paid 
in thirty days after the same is called for? And why, was he told: “If 
you have paid the @gent you are all right; if not, the company will 
renew the policy when it is paid?’ What is the meaning of this 
language if it was not intended to convey the impression that the 
policy was canceled? That the defendant so understood it, is shown 
by his acts. He returned the policy to the assignor, obtained other 
insurance, and informed the company of the fact. If the company 
did not mean to be understood as having canceled the policy, why did 
they not undeceive him? They do not deny, but tacitly admit that 
they received his letter. Why then should they not be treated as 
having acquiesced in the construction which he put on the secretary’s 
communication? If he misapprehended its meaning it was their duty 
to inform him of his mistake. But it is evident from the whole tenor 
of the letter that he understood it just as it was intended he should. 
If so, the letter was rightly admitted in evidence, and the case was 
submitted to the jury with as favorable instructions as the company 
had any right to ask. 
Judgment affirmed. 





CASES DECIDED IN THE LOWER COURTS. 


AUTHORITY OF AGENT.—LAPSED POLICY. 


Superior Court of Baltimore City.—April, 1874. 


BUSBY 
vs. 
NORTH AMERICA LIFE INSURANCE COMPANY.* 


The case was disposed of by the court, Dossiy, J., who’ instructed 
the jury that the policy sued on in this case became lapsed, or for- 
feited, by the non-payment of the premium on or before the 20th of 
June, 1872, and that there is no legal evidence in this case, that the 
said policy was ever revived or the forfeiture thereof waived by the 
defendant ; and, therefore, the plaintiff cannot recgver thereon in this 
action ; that the naming to the assured (embodied in.the policy and 
in the several renewal receipts, but more especially in the notice of 
the maturing premium) that it was made by the policy a condition 
precedent to its continuance in force, that the premium should be 
paid within the time limited, and also advising her of the restricted 
powers of the agent, estopped her from pleading the act of the agent 
as a waiver of the condition of forfeiture ; also, that the acceptance 
of the premium by the company from the agent, in ignorance of any 
of the facts attendant upon its payment, could have no retroactive 
effect and operate as a confirmation of the act of the agent; and 
thirdly, inasmuch as the facts attending the payment of the premium 
came to the company’s knowledge after the death of the party whose 
life was insured, a tender of the return of the premium by the com- 
pany was not essential to its maintaining the plea of forfeiture, because 
the theory of waiver must be based upon such retention operating 
to the prejudice of the assured, by misleading her, and thus inducing 
her to forego doing that which she would have done had she not thus 
been misled, to wit: procuring elsewhere insurance in lieu of that 
thus declared forfeited. 


* For argument and judgment of this cage on appeal, see page 697. 
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